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HEALTH  CARE  REFORM 
Proposed  National  Health  Board 


TUESDAY,  NOVEMBER  2,  1993 

House  of  Representatives,  Committee  on  Energy 
and  Commerce,  Subcommittee  on  Health  and  the 
Environment,  and  the  Subcommittee  on  Com- 
merce, Consumer  Protection,  and  Competitive- 
ness, 

Washington,  DC. 

The  subcommittees  met,  pursuant  to  notice,  at  10:04  a.m.,  in 
room  2123,  Rayburn  House  Office  Building,  Hon.  Henry  A.  Wax- 
man,  chairman,  Subcommittee  on  Health  and  the  Environment, 
and  Hon.  Cardiss  Collins,  chairwoman,  Subcommittee  on  Com- 
merce, Consumer  Protection,  and  Competitiveness,  presiding. 

Mr.  Waxman.  The  meeting  of  the  joint  subcommittees  will  come 
to  order. 

Last  Wednesday,  the  President  and  First  Lady  brought  to  Con- 
gress a  health  care  reform  bill  that  I  and  a  number  of  our  col- 
leagues plan  to  cosponsor.  Last  Thursday,  we  heard  from  the  Sec- 
retary of  the  Treasury,  the  Secretary  of  Labor,  and  the  head  of  the 
Small  Business  Administration  on  the  impact  of  the  President's 
plan  on  the  economy. 

Today  we  begin  a  series  of  hearings  on  key  elements  of  the  Presi- 
dent's plan.  Specifically,  we  are  going  to  get  an  overview  of  the 
structure  of  reform  under  the  plan,  the  role  of  the  Federal  Govern- 
ment and  the  new  National  Health  Board,  the  responsibilities  of 
the  States,  and  the  functions  of  the  new  regional  alliances. 

As  we  consider  creating  new  institutions  like  the  Board  and  the 
alliances  that  will  have  broad  authority  to  establish  health  policy 
and  will  collect  and  disperse  large  sums  of  money,  we  need  to  be 
very  careful  about  the  accountability  to  the  public.  We  must  assure 
employers  and  their  workers  that  health  plans  are  providing  high 
quality  services  for  their  enrollees. 

We  must  take  care  to  protect  the  funds  provided  to  purchase 
health  benefits  from  diversion.  We  must  have  effective  ways  of 
guaranteeing  that  all  residents  of  an  alliance  have  access  to  the 
benefits  to  which  they  are  entitled.  We  need  to  understand  what 
happens  if  the  capped  subsidy  pool  is  not  adequate  to  assure  that 
small  employers,  low  wage  workers,  and  retirees  get  the  help  they 
have  been  promised.  If  there  is  a  shortfall  of  funds,  we  need  to 
know  who  bears  the  financial  risk  and  responsibility. 

We  are  in  some  unchartered  waters  here.  I  believe  we  must  be 
able  to  show  the  American  people  in  advance  how  this  new  system 
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will  work  for  them  to  bring  them  the  securitjrof  coverage  that  so 
many  lack  today. 

Before  calling  on  our  first  witness,  I  want  to  recognize  members 
of  the  two  subcommittees  that  are  sitting  jointly  to  make  opening 
comments.  And  I  want  to  recognize  the  Ranking  Republican,  Mr. 
Stearns. 

Mr.  Stearns.  Good  morning,  and  thank  you  very  much,  Mr. 
Chairman.  Today's  hearing  focuses  on  the  structure  of  the  National 
Health  Board  and  the  Health  Alliances.  The  National  Health  Board 
was  described  to  this  committee  as,  quote,  a  small  support  organi- 
zation, or,  quote,  minor  oversight  board.  It  will  have  little  real 
power  under  our  new  health  care  system.  Yet  as  I  read  this  1,300- 
page — 1,300-page-plus  document,  the  Federal  National  Mandated 
Health  Board  will  have  the  ultimate  responsibility  for  one-seventh 
of  the  Gross  National  Product  and  will  virtually  control  all  of  our 
health  care  system. 

In  addition,  we  have  additional  new  responsibilities  for  Health 
and  Human  Services,  the  Department  of  Labor,  the  States  and  the 
creation  of  new  government-run  entities  such  as  the  regional  alli-^ 
ances. 

Mr.  Chairman,  we  have  all  seen  the  track  record  of  big  Federal 
bureaucracies,  whether  it  is  the  Post  Office,  the  Veterans  Affairs, 
the  Internal  Revenue  Service,  HHS,  or  any  other  Federal  agency. 
They  have  proven  to  be  the  very  things  that  Vice  President  Gore 
is  examining  in  his,  quote,  reinventing  government  plan. 

As  I  look  at  the  President's  health  care  bill,  I  see  a  structure  that 
is  long  on  government  bureaucracy  and  short  on  the  consumer's 
ability  to  navigate  through  the  red  tape.  We  have  all  emphasized 
the  need  for  choice,  but  it  appears  that  the  plan's  new  bureauc- 
racies are  making  all  of  the  choices,  not  the  consumer. 

For  example,  if  a  health  plan  fails  to  meet  the  premium  caps,  the 
alliance  can  choose  to  assess  penalties  on  each  plan  whose  pre- 
mium exceeds  the  government-mandated  premium  inflation  factor. 
Or  the  alliance  could  choose  to  negotiate  new  premiums  with  the 
plans.  Or  the  alliance  can  choose  to  not  enter  into  contracts  with 
plans  whose  premiums  are  too  high.  Thus  eliminating  choices  for 
consumers. 

Finally,  the  Federal  Government  can  weigh  in  with  its  own 
choice.  If  the  State  fails  to  comply  with  the  Federal  requirements, 
the  Secretary  of  HHS  can  take  over  a  regional  alliance.  That  means 
that  the  Secretary  must  impose  a  payroll  tax  to  pay  for  the  govern- 
ment's cost  in  running  the  plan. 

Again,  Mr.  Chairman,  it  sounds  to  me  like  the  ones  doing  all  the 
choosing  are  the  new  bureaucracies  in  the  Federal  Government 
that  will  be  created  under  this  plan.  I  am  concerned  there  may  not 
be  a  lot  of  room  for  consumer  choice  under  the  President's  model. 

Mr.  Chairman,  I  look  forward  to  hearing  from  our  witnesses  on 
their  assessments  of  the  new  bureaucracies  that  are  going  to  be 
created  under  the  Health  Security  Act. 

Thank  you. 

Mr.  Waxman.  Thank  you,  Mr.  Stearns. 
Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman.  I  commend  you  for  hold- 
ing this  hearing  because  I  think  the  regional  alliance  and  the  Na- 
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tional  Health  Board  are  central  to  the  discussion  of  a  strong  health 
reform  bill. 

Regional  alliances,  of  course,  are  the  keystone  in  the  President's 
proposal.  I  for  one  am  impressed  by  the  administration's  approach 
in  terms  of  giving  consumers  a  choice  of  health  plans,  and  I  think 
the  administration  is  on  target  in  terms  of  offering  the  point-of- 
service  option  for  health  plans  as  well. 

With  the  point-of-service  option,  this  country  and  our  citizens  are 
going  to  see  that  people  can  get  the  health  care  they  want  when 
they  want  it.  And  I  and  others  have  pushed  hard  for  that  point- 
of-service  option  and  I  commend  Dr.  Feder  and  the  administration 
for  their  work  in  this  regard. 

There  are  some  other  questions,  however,  that  I  have  about  the 
alliances,  and  in  particular  I  am  concerned  that  employers  with 
less  than  5,000  people  seem  under  what  has  been  proposed  to  have 
virtually  no  incentive  to  do  health  promotion  work.  We  have  seen 
great  progress  in  a  number  of  the  health  promotion  programs  and 
it  seems  to  me  that  employers  with  less  than  5,000  people  have 
very  little  incentive  to  do  health  promotion  services  or  to  keep  the 
costs  down. 

The  flip  side  of  it  is  that  employers  with  over  5,000  people  seem 
to  have  such  a  sweeping  exemption  from  the  rest  of  the  system 
that  I  question  whether  or  not  real  benefit  is  going  to  be  derived 
as  well.  For  example,  I  question  whether  it  is  possible  to  look  at 
5,000  people  as  a  risk  pool  that  is  truly  going  to  work  for  health 
insurance  purposes.  So  I  will  be  anxious  to  explore  those  questions 
with  Dr.  Feder  and  her  allies  this  morning. 

Finally,  I  would  like  to  make  a  point  with  respect  to  the  National 
Health  Board.  It  seems  to  me  we  have  a  choice  in  our  country  of 
in  effect  having  de  facto  rationing,  which  is  what  you  will  have 
when  insurance  premiums  are  capped,  and  companies  bump  up 
against  the  cap  and  companies  tell  subscribers  that  they  have  to 
wait  or  that  they  are  going  to  get  fewer  services  than  they  wish, 
or  we  can  do  as  we  have  done  in  my  home  State  of  Oregon,  make 
decisions  through  the  front  door  about  health  care  priorities. 

I  am  very  interested  in  exploring  with  the  administration  the 
idea  that  the  National  Health  Board  in  particular  would  be  allowed 
under  this  legislation  to  make  explicit  recommendations  about 
health  care  priorities  for  the  future. 

It  seems  to  me  that  the  Board,  as  it  is  constituted,  does  some 
very  useful  work  in  making  recommendations  about  technologies 
and  I  support  the  administration  in  that  regard.  But  I  think  it  is 
important  to  note  that  someone  in  this  health  system  has  got  to 
make  some  tough  choices.  Someone  has  got  to  make  some  decisions 
about  priorities.  The  choice  is  either  do  it  through  the  front  door 
as  we  have  done  in  Oregon — and  we  could  do  that  through  the  Na- 
tional Health  Board — or  to  permit  what  I  think  is  inevitable,  de 
facto  rationing,  which  is  what  we  will  have  when  those  insurance 
premiums  and  the  caps  kick  in. 

So,  Mr.  Chairman,  I  thank  you.  This  is  an  important  hearing.  Dr. 
Feder  has  always  been  a  pleasure  to  work  with  and  we  look  toward 
to  working  with  her  today. 

Mr.  WAXMAN.  Thank  you,  Mr.  Wyden. 

Mr.  McMillan. 
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Mr.  McMillan.  Thank  you,  Mr.  Chairman. 

I  would  also  like  to  welcome  to  the  committee  Dr.  Feder,  who  as 
we  all  know  has  been  instrumental  in  the  creation  of  President 
Clinton's  Health  Security  Act.  I  am  very  interested  to  hear  her  tes- 
timony today  on  how  she  views  the  structure  of  the  administra- 
tion's plan,  both  because  of  its  radical  effects  for  the  average  citi- 
zen, and  the  sheer  complexity  of  the  plan  as  detailed  in  the  1,300 
page  document  which  we  received  last  week  and  continue  to  receive 
this  week. 

Frankly,  I  would  have  preferred  that  Dr.  Feder's  testimony  begin 
with  the  financing  of  the  Health  Security  Act,  since  no  one  in  Con- 
gress to  my  knowledge  has  seen  many  of  the  financing  assumptions 
implicit  in  this  plan. 

Luckily  for  my  colleagues,  I  hope,  I  will  have  the  opportunity  to 
address  these  issues  when  Dr.  Feder  meets  with  the  Budget  Com- 
mittee, tomorrow.  I  will  hope  that  Dr.  Feder  and  her  assistant,  Ken 
Thorpe,  will  have  the  answers  to  the  questions  that  I  faxed  to  her 
last  week  following  our  hearing  with  Secretary  Bentsen  and  Direc- 
tor Bowles,  so  that  Congress  and  the  American  people  will  finally 
have  the  opportunity  to  see  how  the  President  plans  to  finance  the 
commitments  that  are  made  in  his  statements  about  health  care 
reform  and  in  the  proposal  that  we  have  before  us. 

While  we  will  not  have  the  opportunity  to  discuss  the  cost  of  the 
plan  today,  we  will  have  a  chance  to  look  at  the  financial  ramifica- 
tions and  impact  the  President's  far-reaching  proposals  will  have 
on  the  average  American.  I  hope  that  Dr.  Feder  will  be  able  to  ex- 
plain to  the  committee  the  mechanism  by  which  health  care  will  be 
delivered  in  this  country  and  what  its  effects  will  be  on  individuals 
and  businesses  large  and  small,  as  well  as  other  institutional  em- 
ployers. 

I  am  especially  interested  in  her  views  on  whether  or  not  this 
country  will  continue  to  have  a  viable  insurance  market,  given  the 
nature  of  Mrs.  Clinton's  remarks  as  reported  today  in  The  Wash- 
ington Post  and  The  New  York  Times.  I  request  permission  to  re- 
vise or  extend  my  remarks  and  yield  back  the  balance  of  my  time. 

Mr.  Waxman.  Without  objection,  your  request  will  be  granted. 

Mr.  Sharp. 

Mr.  Sharp.  No  thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Well,  we  are  pleased  to  welcome  Dr.  Judith  Feder, 
who  is  the  Principal  Deputy  Assistant  Secretary  for  Planning  and 
Evaluation  at  the  Department  of  Health  and  Human  Services. 

Dr.  Feder  is  recognized  as  one  of  the  Nation's  leading  health  pol- 
icy analysts.  She  served  as  the  executive  director  of  the  U.S.  Bipar- 
tisan Commission  on  Comprehensive  Health  Care  established  by 
the  Congress  in  1989.  Before  assuming  her  current  position,  she 
served  as  associate  director  of  the  Kaiser  Foundation — Kaiser  Com- 
mission on  the  Future  of  Medicaid. 

Dr.  Feder,  we  are  pleased  to  have  you  with  us.  Your  prepared 
statement,  without  objection,  will  be  made  part  of  the  record  in  its 
entirety.  We  would  like  to  have  you  give  us  your  oral  presentation 
of  it. 
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STATEMENT  OF  JUDITH  FEDER,  PRINCIPAL  DEPUTY  ASSIST- 
ANT SECRETARY  FOR  PLANNING  AND  EVALUATION,  DE- 
PARTMENT OF  HEALTH  AND  HUMAN  SERVICES,  ACCOM- 
PANIED BY  GARY  CLAXTON,  SENIOR  POLICY  ADVISOR 

Ms.  Feder.  Thank  you,  Mr.  Chairman.  It  is  indeed  a  pleasure  to 
be  before  you  today  to  participate  in  the  effort  to  which  we  are  all 
committed,  and  you  in  particular,  to  achieving  comprehensive 
health  care  coverage  for  our  Nation's  citizens. 

I  have  with  me  today  Gary  Claxton,  who  is  my  colleague  in  the 
Office  of  Planning  and  Evaluation  in  the  department,  and  I  would 
like  to  proceed  with  some  opening  remarks. 

I  think,  as  indicated  by  the  opening  statements,  the  committee 
is  quite  familiar  with  the  problems  the  Nation  is  facing,  and  I 
think  we  are  all  concerned  that  consumers  in  our  current  environ- 
ment are  at  the  bottom  of  the  heap  in  terms  of  dealing  with  insur- 
ance and  control  over  their  access  to  health  care  when  they  need 
it. 

What  I  am  going  to  talk  about  today  is  the  structure  that  the 
President's  plan  would  put  forward  that  will  put  the  consumer 
back  on  top.  Let  me  go  through  the  components  for  you. 

First  and  most  fundamental,  the  reformed  health  insurance  sys- 
tem must  be  grounded  in  a  Federal,  State,  private  sector  partner- 
ship. The  President's  philosophy  is  that  the  Federal  Government 
should  establish  what  is  guaranteed  to  all  citizens,  and  what  is  ex- 
pected of  our  health  care  system.  However,  because  health  care  is 
a  local  industry  and  a  personal  service,  it  is  the  States  and  the  pri- 
vate sector  that  will  develop  a  system  to  put  those  guarantees  into 
effect. 

Let  me  describe  how  the  responsibilities  in  this  partnership  will 
work.  I  will  start  with  the  Federal  guarantees.  You  can  see  on  the 
chart,  Mr.  Chairman,  the  array  of  responsibilities  in  the  system. 

The  Federal  Government,  through  a  National  Health  Board  and 
the  executive  branch  departments,  will  set  overall  standards  for 
the  new  system.  These  standards  will  fix  much  of  what  is  broken 
in  the  current  system  by  providing  for:  universal  coverage  for  com- 
prehensive benefits,  insurance  reform  with  open  enrollment  and 
community  rating,  standardized  forms  and  administrative  sim- 
plification that  lighten  providers'  paperwork  problems,  consumer 
protections  enabling  consumers  to  evaluate  plans,  a  quality  assur- 
ance program  to  promote  quality  in  all  plans,  and  the  availability 
of  multiple  plans  from  which  consumers  may  choose,  and  finally, 
control  of  health  care  costs  through  Federal  standards  that  will 
govern  the  reorganization  of  private  health  care  markets  to  pro- 
mote competition  on  the  basis  of  quality,  efficiency  and  service, 
with  a  backup  system  of  premium  constraints. 

How  does  the  Federal  Government  do  its  job?  First,  a  national 
board  will  be  responsible  for  setting  many  of  the  basic  Federal 
standards.  The  purpose  of  this  seven-member  board  is  to  have  an 
expert  body  focusing  solely  on  developing  broad  policy  to  address 
critical  issues  in  our  health  care  system.  The  Board  is  responsible 
for  approving  each  State's  plan  for  implementing  reform,  for  assur- 
ing that  premium  caps  are  met,  for  updating  benefits  based  on 
changes  in  medical  practice  and  technology,  and  for  establishing 
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performance  measures  for  access  and  quality  in  the  Nation's  health 
plans. 

With  the  Board  acting  as  a  Board  of  Directors,  other  existing 
agencies  will  provide  research,  legwork  and  analytic  support  to  ful- 
fill its  tasks.  In  that  regard,  the  responsibilities  of  the  Department 
of  Health  and  Human  Services  will  include  its  ongoing  responsibil- 
ities for  Medicare  and  the  Public  Health  Service  programs, 
overseeing  and  enforcing  State  compliance,  promoting  access  and 
public  health  through  the  Public  Health  Service,  and  continued 
support  for  graduate  medical  and  other  health  professional  edu- 
cation, with  a  new  emphasis  on  improving  the  supply  of  primary 
care  providers.  Within  these  guidelines  and  supports,  States  and 
the  private  sector  will  build  a  system  suited  to  each  community's 
needs. 

During  the  past  decade,  States  have  made  significant  strides  to- 
ward health  reforms  that  expand  access,  improve  quality  and  con- 
trol costs  of  their  citizens.  Within  a  Federal  framework  of  guaran- 
tees, they  can  go  the  rest  of  the  way.  Each  State  will  develop  for 
board  approval  a  plan  to  provide  universal  enrollment,  provide  for 
a  system  for  collection  of  premiums,  implement  insurance  reforms, 
certify  health  plans,  and  provide  for  administration  of  data  collec- 
tion and  quality  improvement  programs. 

State  plans  will  vary  as  States  use  the  flexibility  the  President's 
plan  will  encourage.  States  may  establish  alliances,  purchasing 
pools,  and  provide  for  their  boundaries,  governance  and  operations 
subject  to  Federal  guidelines.  Alternatively,  States  may  also  choose 
a  single-payer  framework  in  which  all  providers  are  paid  directly 
by  the  State  or  an  all-payer  framework  in  which  providers  are  paid 
common  payment  rates  by  all  insurers. 

For  reorganizing  the  health  care  market,  States  will  turn  to 
Health  Alliances.  We  have  heard  a  lot  about  choice  in  our  debate 
and  today  individuals,  small  businesses,  and  not-so-small  busi- 
nesses, are  at  a  terrible  disadvantage  in  the  insurance  market. 

The  President's  plan  resolves  the  current  fragmentation  by  bring- 
ing together  the  purchasing  power  of  individuals  and  groups  into 
buying  pools  called  alliances  that  are  run  by  employer  and 
consumer  representatives.  Alliances  will  be  responsible  for  enroll- 
ing all  individuals  in  their  area  into  health  plans,  providing  them 
with  information  on  health  plan  features,  and  administering  sub- 
sidy systems.  These  are  all  tasks  that  guarantee  that  it  is  individ- 
uals, not  their  employers,  who  are  making  choices  in  this  system. 

Alliances  are  purchasing  pools,  not  regulatory  agencies.  Their  job 
is  to  make  the  market  work.  Any  health  plan  that  wants  to  operate 
in  an  area  does  so  through  the  alliance,  and  the  alliance  makes  all 
such  plans  available  to  its  members  based  on  competitive  bids,  sub- 
ject to  a  premium  cap.  The  only  exclusion  there  is,  is  that  alliances 
have  the  option  to  reject  plans  whose  premiums  exceed  the  average 
premium  by  20  percent  or  more. 

Alliances  help  small  employers  with  relief  from  their  growing 
health  benefits  administrative  burdens.  Alliances  help  consumers 
by  enabling  coverage  choices  that  are  easy  to  understand  and  by 
providing  consumer  protections.  Everybody  is  in  a  plan  and  plans 
will  be  available  to  the  whole  community,  including  its  underserved 
populations. 
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Now  we  turn  to  how  to  buy  and  deliver  insurance  protection 
under  the  plan.  First,  the  role  of  health  plans.  All  employers  will 
contribute  to  the  purchase  of  health  care  coverage  for  their  employ- 
ees by  paying  at  least  80  percent  of  the  average  premium  in  their 
Health  All  liances  or  in  their  corporate  alliances. 

Based  on  our  current  estimates,  the  required  contribution  for  em- 
ployers in  the  Health  Alliance  will  be  capped  at  7.9  percent  of  pay- 
roll. Additional  discounts  will  be  available  to  small,  low  wage  em- 
ployers, with  fewer  than  75  employees.  Those  small  firms — the 
smallest  firms  with  the  lowest  wages  will  be  able  to  purchase  in- 
surance for  a  maximum  of  3.5  percent  of  their  payroll,  roughly  15 
cents  an  hour  for  an  employer  with  minimum  wage  workers. 

The  self-employed  will  be  able  to  deduct  100  percent  of  their 
health  expenses.  Employers  of  sufficient  size  as  well  as  Taft-Hart- 
ley plans  and  rural  electric  cooperatives  will  continue  to  have  the 
option  of  self-insuring  their  employees'  health  benefits  by  forming 
a  corporate  alliance.  Any  private  employer  with  over  5,000  full-time 
employees  nationwide  may  elect  to  form  a  corporate  alliance.  These 
large  employers  may  also,  of  course,  participate  in  the  regional  alli- 
ance with  community  rating  and  discounts  phased  in. 

A  corporate  alliance  will  serve  the  same  functions  as  a  Health 
Alliance  under  similar  requirements  for  its  employees.  Guaranteed 
comprehensive  benefits,  annual  open  enrollment  among  a  choice  of 
plans,  and  grievance  procedures  to  provide  consumer  protection. 

Now,  let  me  turn  to  the  role  of  the  individual.  Let  me  emphasize 
every  person  will  choose  his  or  her  own  doctor  and  health  plan.  No 
employer,  no  government,  no  bureaucrat  will  make  these  decisions 
for  us.  After  the  employer  pays  its  share,  people  will  be  responsible 
for  the  remainder  of  the  premium  for  the  health  plan  of  their 
choice. 

For  the  family  share  of  premium,  Federal  discounts  will  be  avail- 
able for  people  with  incomes  up  to  150  percent  of  the  Federal  pov- 
erty level,  with  an  additional  cap  of  3.9  percent  of  income.  Some 
people,  such  as  part-time  workers,  may  also  be  responsible  for  a 
portion  of  the  employer's  share  of  the  premium. 

Federal  subsidies  for  this  share  of  the  premium  will  be  extended 
to  those  with  nonwage  income  up  to  250  percent  of  the  Federal  pov- 
erty level.  Thus,  the  Nation's  37  million  uninsured  individuals  and 
families,  85  percent  of  whom  are  working  people  and  their  families, 
will  be  able  to  afford  insurance  and  will  be  asked  to  pay  their  fair 
share. 

Along  with  choice  must  come  responsibility.  Under  the  Presi- 
dent's plan,  we  will  all  bear  more  responsibility  for  our  health  care 
decisions.  Consumers  will  be  required  to  enroll  in  a  health  plan 
and  will  be  responsible  for  making  informed  enrollment  decisions 
that  best  meet  their  health  care  needs. 

Consumers  also  will  be  financially  responsible  for  the  choices 
they  make.  Those  who  choose  plans  with  above  average  premiums 
may  bear  the  additional  costs  themselves. 

Finally,  the  health  plans.  How  is  insurance  provided?  Health 
plans  will  provide  health  insurance  coverage  much  as  insurance 
companies  and  HMO's  provide  such  coverage  today,  except  they 
will  operate  under  new  rules  that  will  turn  insurance  plans  into 
health  plans. 
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The  health  plan's  job  will  be  to  deliver  high  quality,  affordable 
health  care  to  all  of  its  enrollees  within  the  premium  it  bids. 
Health  plans  will  also  have  to  give  all  consumers  about  how  they 
deliver  care  so  that  they  might  choose  more  wisely. 

A  health  plan  can  be  a  fee-for-service  plan  like  today's  indemnity 
plans,  an  HMO,  a  preferred  provider  organization  or  other  type  of 
network,  or  any  other  arrangement  that  meets  the  Federal  and 
State  requirements.  And  there  must  be  at  least  one  fee-for-service 
plan  available  in  each  alliance  and  there  is  no  limit  on  the  number 
of  fee-for-service  plans  that  an  alliance  may  offer. 

In  conclusion,  Mr.  Chairman,  there  is  clearly  room  for  debate 
about  the  details  of  this  plan.  But  the  basic  principles  are  clear:  All 
Americans  must  have  health  security.  Everyone  must  make  a  con- 
tribution. Health  care  quality  must  be  preserved  and  improved. 
Consumers'  choice  and  access  to  care  must  be  enhanced.  And  the 
rate  of  inflation  must  be  slowed. 

Thank  you,  Mr.  Chairman. 

[Testimony  resumes  on  p.  33.] 

[The  prepared  statement  and  charts  referred  to  by  Dr.  Feder  fol- 
low:] 
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STATEMENT  OF 
JUDITH  FEDER,  Ph.D. 
PRINCIPAL  DEPUTY  ASSISTANT  SECRETARY 
FOR  PLANNING  AND  EVALUATION 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  have  heard  a  lot  in  the  past  few  weeks  about  the  ground 
swell  of  support  for  health  reform  from  the  American  people.  As 
we  set  out  to  answer  this  call  to  action,  we  must  start  by 
recognizing  that  this  consensus  stems  from  the  plain  fact  that 
our  health  insurance  and  health  care  delivery  systems  suffer  from 
major  flaws  that  threaten  our  health  security.     The  basic  needs 
of  millions  of  hard  working  Americans  are  not  being  met.  The 
quality  of  care  is  often  compromised  by  fragmented  and 
uncoordinated  delivery  of  services  and  by  a  lack  of  useful  and 
widely  available  clinical  information  to  guide  providers.  And 
the  cost  of  health  care  consumes  resources  we  cannot  afford  to 
waste . 

The  causes  of  these  problems  are  well  understood  by  this 
Subcommittee : 

*      Today,  insurers  are  free  to  price  the  sick  out  of  the 
market.     Pre-existing  condition  waiting  periods  in  most  health 
insurance  policies  force  people  who  need  care  to  go  without 
coverage  for  months  or  years.     Fear  of  losing  medical  coverage  is 
keeping  people  in  unproductive  jobs  or  on  welfare.  Insurance 
companies  compete  to  enroll  healthy  people,  pouring  vast 
resources  into  identifying  those  least  likely  to  need  medical 
care,  not  into  providing  care  to  those  who  need  it  most.  There 
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is  no  responsibility  to  provide  education  and  preventive 
services,  nor  to  provide  the  best  medical  coverage  to  those  at 
risk. 

*  Decisions  about  which  health  plans  are  available  for 
enrollment,  and  what  benefits  are  offered,  often  are  not  made  by 
the  families  whose  health  care  will  be  affected,  but  by  their 
employers.     This  arrangement  compromises  not  only  choice,  but 
also  continuity  of  care,  when  people  are  forced  to  change  their 
health  plan  because  they  change  jobs  or  because  their  employer 
switches  carriers.        Individuals  and  families  who  purchase 
insurance  for  themselves  are  at  an  even  greater  disadvantage. 
With  no  coherent  system  for  assuring  the  availability  and 

af fordability  of  health  coverage,  the  consumer  has  gotten  lost. 

*  For  the  most  part,  health  plans  today  are  not  held 
accountable  for  the  quality  of  care  their  providers  render,  the 
efficiency  of  their  customer  service,  nor  their  ability  to 
organize  hospitals,  doctors,  and  other  providers  to  achieve  these 
ends  within  a  budget.    Nor  could  they  be,  under  today's  health 
system.     Our  nation  has  too  many  doctors  who  specialize  in 
treating  a  single  type  of  disease  or  organ  system  and  not  enough 
who  are  trained  to  care  for  the  whole  person.     Patients  with  ill- 
defined  health  problems  may  bounce  from  specialist  to  specialist, 
incurring  costs  for  many  expensive  tests  and  procedures  before 
they  find  the  care  they  need.    And  patients  seeking  care  from  the 
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multiple  providers  —  even  multiple  providers  within  the  same 
health  plan  —  can  be  at  risk  when  one  doctor  unknowingly 
prescribes  medication  or  procedures  that  conflict  with  the  plan 
of  care  prescribed  by  another  doctor. 

*        Our  system  of  quality  monitoring  and  assurance  also 
needs  significant  strengthening,  both  to  protect  patients  and  to 
assist  health  care  practitioners  in  their  jobs.     Today,  data  on 
what  works  and  what  constitutes  quality  care  is  fragmented  and 
hard  to  access.     For  too  long  health  care  data  have  been 
collected  with  an  eye  toward  what  we  are  spending,  not  whether  we 
are  producing  satisfactory  outcomes.    And  for  too  long, 
information  about  what  works  and  why  has  not  been  available  to 
practitioners  in  a  convenient,  useful,  and  timely  manner. 

In  light  of  these  problems,  it  is  not  surprising  that, 
nationwide,  59%  of  Americans  believe  the  system  needs  "a  complete 
overhaul,"    75%  think  that  the  cost  of  care  in  this  country  is 
much  higher  than  it  should  be,  68%  worry  that  they  will  have 
health  care  costs  that  will  not  be  covered,  and  59%  are  concerned 
about  losing  coverage  if  they  change  jobs.     This  is  simply 
unacceptable  —  we  must  put  the  consumer  in  the  driver's  seat. 

Mr.  Chairman,  the  demand  for  reform  is  a  rational  response 
to  an  irrational  system.  To  address  this  demand  the  President 
has  outlined  six  principles  on  which  health  reform  must  be 
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founded:  security,  simplicity,  savings,  quality,  choice,  and 
responsibility.    The  First  Lady  and  the  Secretary  of  Health  and 
Hunan  Services,  in  their  respective  testimony  before  this 
Committee,  explained  how  the  President's  plan  fixes  what  is 
broken  and  builds  on  what  works.     In  the  rest  of  my  testimony,  I 
will  describe  how  the  President's  plan  fixes  what  is  broken  by 
putting  consumers  first,  and  builds  on  what  works  to  ensure 
access  and  choice.     I  will  focus  on  the  roles  of  the  Federal  and 
State  governments,  and  the  alliances,  on  employer  and  employee 
responsibilities,  on  private  health  insurance  reforms,  and  on  our 
proposals  for  long  term  care.    At  the  continuation  of  this 
hearing  tomorrow,  you  will  hear  further  testimony  on  the 
financing  of  health  care  reform,  our  strategy  for  containing 
health  care  costs,  the  relationship  of  Medicare  to  health  care 
reform,  and  new  Medicare  coverage  for  prescription  drugs. 

THE  FEDERAL/STATE/PRIVATE  SECTOR  PARTNERSHIP 

First,  and  most  fundamental,  the  reformed  health  insurance 
system  must  be  grounded  in  a  Federal/State/private  sector 
partnership.     The  President's  philosophy  is  that  the  Federal 
government  should  establish  what  is  guaranteed  to  all  citizens 
and  what  is  expected  of  our  health  care  system.     However,  because 
health  care  is  a  local  industry  and  a  personal  service,  the 
President  also  believes  that  the  federal  government  is  not  best 
suited  to  anticipate  and  respond  to  the  particular  circumstances 
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and  needs  of  consumers  and  providers  in  each  community  in  this 
country. 

Because  one  size  will  not  fit  all,  the  President's  plan  asks 
each  State,  community  and  the  private  health  care  system  to  play 
a  role  in  determining  how  best  to  provide  these  federal 
guarantees  to  their  citizens.    Individuals  will  also  have  new 
responsibilities.    Fundamental  to  this  Federal/state/private 
sector  partnership  is  a  belief  that  we  must  fix  what  is  broken 
while  building  on  what  works  in  our  current  system. 

FEDERAL  GUARANTEES 

The  Basio  Federal  Guarantees 

The  Federal  government,  through  a  national  health  board  and 
the  other  Executive  Branch  departments,  will  set  overall 
standards  for  the  new  system.    These  standards  will  fix  much  of 
what  is  broken  in  the  current  system  by  providing  for: 

Universal  coverage.    Through  shared  responsibility, 
employers,  individuals,  and  governments  all  contribute  to 
premiums. 

Guaranteed  comprehensive  benefits.    All  health  plans  must 
offer  the  guaranteed  national  benefit  package.  The 
guaranteed  benefits  established  initially  will  be 
comprehensive  enough  to  cover  people's  health  care  needs. 
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Because  one  size  does  not  fit  all,  health  plans  may  also 
offer  supplemental  policies. 

Insurance  reform.    All  plans  must  accept  applicants  on  a 
first  come-first  served  basis  (unless  the  plan  is  a  closed 
panel  plan  which  is  full) .    Pre-existing  condition  clauses, 
waiting-periods,    and  "skimming"  (selection  of  low  risk 
applicants)  are  not  permitted.     Community  rating  is 
required . 

Standardized  forms  and  administrative  simplification. 

Uniform  reporting  requirements  and  standardized  forms  will 
dramatically  lighten  providers'  paperwork  burden. 

Consumer  protections.  Health  plans  must  provide  information 
about  their  providers,  their  utilization  control  and  quality 
assurance  procedures;  these  must  comport  with  Federal  rules. 
Throughout  the  system  consumers  will  be  guaranteed  grievance 
and'  appeals  procedures  that  meet  Federal  requirements. 

Quality  assurance.     The  Federal  government  will  develop  a 
quality  assurance  system  that  measures  the  outcomes  of  care 
and  that  can  provide  this  information  to  consumers,  and 
practitioners  to  assist  them  in  improving  the  quality  of 
care. 
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Control  of  health  care  costs.  Federal  standards  will  govern 
the  reorganization  of  private  health  care  markets  to  promote 
competition  on  the  basis  of  quality,  efficiency  and  service. 
Federal  rules  also  will  assure  a  greater  voice  in  the 
marketplace  for  consumers  of  health  care.  A  backup  system 
of  budgets  will  reinforce  the  efficiency-enhancing  and  cost- 
savings  pressures  created  by  the  reformed  markets. 

Improved  Choice.    Putting  consumers  first  means  improving 
choice.    Today,  many  people  must  choose  from  the  one  or  two 
plans  offered  by  their  employer.    The  President's  plan  will 
dramatically  increase  consumer  choice,  by  expanding  the 
number  and  type  of  coverage  options  available  in 
communities . 

Role  of  the  National  Health  Board 

A  national  board  will  be  responsible  for  setting  many  of  the 
basic  Federal  standards.    We  envision  a  seven-member  board, 
appointed  by  and  accountable  to  the  President,  which  would  be  an 
Executive  Branch  agency.    We  envision  a  board  of  experts  — 
dedicated  to  the  issues  related  to  health  reform  —  as  the  policy 
making  body.    This  approach  allows  us  to  draw  on  a  breadth  of 
expertise  —  from  medicine,  health  care  financing,  state  systems, 
consumer  protection,  and  service  to  vulnerable  populations  —  to 
guide  evolution  and  change  in  our  health  care  system. 
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Initially  the  board  is  responsible  for  approving  each 
State's  plan  for  implementing  reform.     It  also  will  decide  when  a 
State  is  out  of  compliance  with  its  plan.    The  board  calculates 
premium  caps;    automatic  adjustments  in  premiums  are  triggered 
when  they  exceed  these  caps.    The  board  also  will  develop 
appropriate  risk  adjustment  factors,  to  recognize  legitimate 
patient-driven  differences  in  costs  of  care  between  health  plans. 

This  board  will  update  the  guaranteed  benefits  over  time  to 
reflect  changes  in  health  care  practices,  technology,  and 
training.     The  national  board  also  will  establish  standards  of 
access  and  quality  for  health  plans.     It  will  develop  the  core 
quality  and  performance  measures  for  a  health  plan  performance 
report  along  with  consumer  survey  questions.     These  will  be 
updated  over  time. 

We  envision  a  board  that  acts  much  like  a  board  of 
directors,  relying  on  other  agencies  for  research,  leg-work,  and 
analytic  support.     For  example,  while  the  board  will  be  the 
decision-maker  on  the  basic  federal  quality  standards,  HHS  would 
contribute  much  of  the  research  and  analysis  to  support  the 
board's  functions. 


8 


17 


Role  of  the  Department  of  Health  and  Human  Services  (HHS) 

HHS  will  play  a  key  role  in  the  development  and  oversight  of 
the  new  system,  in  addition  to  its  ongoing  responsibilities  for 
Medicare  and  Public  Health  Service  Programs.    For  example,  some 
of  these  functions  will  include: 

Enforcing  State  compliance.    We  fully  expect  States  to  do 
what  is  required  to  provide  health  security  for  their  citizens. 
Because  health  security  will  be  federally  guaranteed,  however,  we 
are  obligated  to  provide  for  contingencies  in  the  unlikely  event 
that  this  would  not  occur.    HHS  will  have  significant 
responsibilities  relating  to  monitoring  of  State  compliance.  If 
a  State  fails  to  establish  a  plan  or,  at  some  later  date,  falls 
out  of  compliance  persistently  and  in  ways  that  create  a  serious 
risk  that  all  eligible  individuals  will  not  have  access  to  the 
nationally  guaranteed  health  benefits  package,  the  Secretary  must 
assume  the  responsibility  for  establishing  one  or  more  health 
alliances,  in  compliance  with  Federal  requirements.  However, 
States  will  be  permitted  to  resume  their  responsibilities  as  soon 
as  they  are  ready  to  do  so. 

Public  Health  Service.    The  Public  Health  Service  will 
undertake  new  initiatives  to  reduce  barriers  to  access  and  help 
publicly  funded  providers  become  integrated  into  the  reformed 
delivery  system. 
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Graduate  Medical  Education.    Today,  nearly  70%  of  physicians 
are  specialists.    HHS  will  play  a  key  role  in  increasing  the 
supply  of  generalist  practitioners.     Based  on  the  recommendations 
of  expert  panels,  HHS  will  phase-in  a  decrease  in  the  number  of 
physicians  entering  specialty  residencies  and  shift  the  focus  to 
primary  care.    Everyone  will  contribute  to  the  costs  of  funding 
graduate  medical  education  through  the  premium  structure.  These 
funds  will  be  pooled  and  allocated  based  on  the  recommendations 
of  experts  regarding  the  allocation  of  residency  positions  among 
academic  health  centers. 

ROLE  OF  THE  STATES 

State  Flexibility 

As  we  fix  what  is  broken,  we  will  also  build  on  what  works 
at  the  State  level.     States  have  a  great  deal  of  experience  in 
many  of  the  nuts-and-bolts  aspects  of  health  system  oversight, 
such  as  licensure  of  health  care  providers  and  regulation  of  the 
health  insurance  industry.     In  addition,  in  recent  years  States 
have  made  significant  strides  toward  health  reforms. 

Each  State  will  develop  an  implementation  plan.    This  plan 
must  describe  how  the  State  will  perform  the  following  broad 
functions : 

*  Provide  universal  enrollment. 

*  Provide  for  a  system  for  collection  of  premiums. 


10 


19 


*  Implement  insurance  reforms,  including  mandatory  open 
enrollment,  guaranteed  renewability,  and  community 
rating,  and  financial  standards  for  health  plans. 

*  Certify  health  plans. 

*  Provide  for  administration  of  data  collection  and 
quality  management  programs. 

States  must  designate  an  agency  or  official  to  coordinate 
these  State  responsibilities.    Within  these  broad  parameters, 
States  remain  free  to  exercise  significant  flexibility.  States 
may  establish  alliances  and  provide  for  their  boundaries, 
governance,  and  operations,  subject  to  federal  guidelines. 
Alternatively,  States  may  also  choose  a  single  payer  framework  in 
which  all  providers  are  paid  directly  by  the  State,  or  an  all- 
payer  framework  in  which  providers  are  paid  common  payment  rates 
by  all  insurers.    A  State  electing  a  single  payer  approach  may 
require  all  employers  and  individuals  in  the  State  to  participate 
in  the  single  payer  system. 

The  State/Federal  Medicaid  program  will  purchase  health 
coverage  in  the  alliance  for  its  enrol lees  on  cash  assistance.  A 
maintenance  of  effort  of  State  Medicaid  spending  for  current  non- 
cash assistance  enrollees  will  be  required.     Beneficiaries  will 
no  longer  be  restricted  to  the  few  providers  who  choose  to  accept 
them.    They  will  be  mainstream  members  of  their  local  alliance, 
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and  will  have  choice  of  health  plans  available  through  that 
alliance.    Medicaid  will  fully  discount  its  beneficiaries'  choice 
of  plans  up  to  the  average-cost  plan  in  an  alliance.  Additional 
discounts  will  reduce  their  cost  sharing  by  80%  in  low-cost 
sharing  plans. 

Role  of  the  Health  Alliances 

Putting  consumers  in  charge  means  improving  their  ability  to 
negotiate  effectively  with  health  plans.    The  President's  plan 
resolves  the  current  fragmentation  of  demand  by  aggregating  the 
purchasing  power  of  individuals  and  groups  into  large  buying 
pools  called  alliances.     Only  employer  and  consumer 
representatives  may  serve  on  an  alliance  board  of  directors. 
Each  alliance  will  represent  all  people  within  their  borders. 
Alliances  are  not  regulatory  agencies.    They  will  follow  Federal 
and  State  rules  to  promote  the  interests  of  the  consumers  they 
represent . 

Alliances  will  be  responsible  for  enrolling  all  individuals 
in  their  area  into  health  plans.     In  so  doing,  alliance  will  re- 
establish community  risk  pools,  providing  a  stable  actuarial  base 
for  community  rating  premiums.    Alliances  will  make  available  to 
consumers  information  on  health  plan  features,  and  will 
administer  subsidy  systems.    Alliances  will  have  important 
quality  monitoring  functions,  including  oversight  of  consumer 
satisfaction  and  disenrollment  rates  for  health  plans. 
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Any  health  plan  that  wants  to  operate  in  an  area  must  do  so 
through  the  health  alliance;  the  alliance  then  makes  all  such 
plans  available  to  its  members.    In  order  to  obtain  the  best 
premiums  for  their  members,  alliances  will  solicit  competitive 
bids  from  insurers  and  make  sure  that  premium  do  not  exceed  the 
overall  cap.    Competitive  pressures  and  incentives  will  induce 
plans  to  offer  high  quality  service  at  affordable  premiums  in 
order  to  get  and  retain  membership. 

Grouping  purchasers  into  alliances  can  eliminate  much  of  the 
overhead  small  employers  now  experience  with  insurance  coverage. 
Employers  will  be  relieved  of  their  growing  health  benefits 
administration  burdens. 

Putting  consumers  first  also  means  making  coverage  choices 
easy  to  understand.    The  President's  plan  requires  each  health 
plan  to  offer  the  nationally  guaranteed  benefits  package.  With 
standard  benefits  and  the  comparative  performance  report 
information  available  from  their  alliances,  consumers  can 
meaningfully  compare  plan  quality  and  costs,  and  choose  the  type 
of  plan,  providers  and  premium  structure  which  best  meet  their 
needs. 

Finally,  putting  consumers  first  means  ensuring  health 
coverage  and  access  to  care.    Alliances  will  be  required  to  serve 
every  individual  in  their  borders.    They  will  be  under  the 
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affirmative  obligation  to  ensure  coverage  and  protect  against 
discrimination.     Finally,  alliances  have  authority  to  use 
financial  incentives  to  encourage  health  plans  to  expand  into 
underserved  areas,     and  may  assist  providers  in  creating  new 
plans  in  underserved  areas. 

PRIVATE  SECTOR  RESPONSIBILITIES 
Role  of  Employers 

All  employers  will  contribute  to  the  purchase  of  health  care 
coverage  for  their  employees  by  paying  at  least  80%  of  the 
weighted-average  premium  for  health  insurance  coverage  in  their 
health  alliances  or  in  their  corporate  alliance.      The  required 
contribution  for  employers  in  the  health  alliance  will  be  capped 
at  7.9%  of  payroll.    Additional  discounts  will  be  available  on  a 
sliding-scale  to  small,  low-wage  employers  with  less  than  75 
employees.      Those  with  the  lowest  wages  will  be  able  to  purchase 
insurance  for  3.5%  of  payroll.      The  self-employed  will  be  able 
to  deduct  100%  of  their  health  expenses. 

Role  of  Corporate  Alliances 

Employers  of  sufficient  size  (as  well  as  Taft-Hartley  plans 
and  rural  electric  cooperatives)  will  continue  to  have  the  option 
of  self -insuring  their  employees'  health  benefits  by  forming  a 
corporate  alliance.    Any  private  employer  with  over  5000  full 
time  employees  nationwide  may  elect  to  form  a  corporate  alliance. 
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These  large  employers  nay  also,  of  course,  participate  in  the 
health  alliance. 

A  corporate  alliance  will  serve  the  same  functions  as  a 
health  alliance,  under  similar  requirements.     (ERISA  is  amended 
accordingly.)     Corporate  alliances  must  offer  health  plans  that 
provide  the  nationally  guaranteed  comprehensive  benefits. .  Each 
corporate  alliance  must  hold  an  annual  open  enrollment,  and 
provide  comparative  information  about  health  plans.  Grievance 
procedures  and  reporting  requirements  applicable  to  health 
alliances  also  apply  to  corporate  alliances,  as  do  administrative 
simplification  mandates.    Each  corporate  alliance  must  offer  at 
least  one  fee-for-service  plan  and  at  least  two  other  plans  (with 
waivers  for  areas  where  such  plans  are  not  available) .  Corporate 
alliance  plans  must  accept  all  eligible  enrollees  on  a  first-come 
first-served  basis  and  may  not  terminate  enrollees  or  limit 
coverage  for  the  nationally  guaranteed  comprehensive  benefit 
package.    Exclusions  for  pre-existing  conditions  and  waiting 
periods  are  prohibited. 

Finally,  plan  premiums  in  the  corporate  alliances  must  stay 
within  the  nationally  established  target. 

A  corporate  alliance  makes  premium  payments  directly  to 
health  plans,  using  any  type  of  insurance  rating  arrangement.  In 
addition,  corporate  alliances  will  be  required  to  pay  a  surcharge 
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to  help  support  the  infrastructure  of  health  care,  such  as 
financing  the  cost  of  medical  training  and  research  in  academic 
health  centers,  that  will  be  otherwise  supported  by  premiums  in 
the  health  alliance.     Employers  that  form  a  corporate  alliance 
will  periodically  have  the  opportunity  to  switch  to  the  health 
alliance.     For  self- insuring  employers  which  join  the  health 
alliances,  community  rating  and  discounts  will  be  phased  in  over 
eight  years. 

Together,  the  system  of  health  and  corporate  alliances  will 
reform  markets  so  that  health  plans  will  have  to  compete  for 
consumers  on  the  basis  of  quality  and  efficiency.  Reorganizing 
markets  in  this  way  will  create  new  incentives  for  providers  to 
develop  innovative  approaches  to  management  of  acute  and  chronic 
conditions. 

Role  of  the  Individual 

Let  me  emphasize:  every  person  will  choose  his  or  her  own 
doctor  and  health  plan.    No  employer,  no  government,  no 
bureaucrat  will  make  these  decisions  for  us. 

After  the  employer  pays  its  share,  families  and  individuals 
will  be  responsible  for  the  remainder  of  the  premium  for  the 
health  plan  of  their  choice.     For  the  "family"  share  of  premium, 
Federal  discounts  will  be  available  for  people  with  incomes  up  to 
150%  of  the  Federal  poverty  level.     In  addition,  for  persons  with 
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incomes  between,  150%  of  poverty  and  $40,000,  a  further  cap  of 
3.9  percent  of  Income  will  limit  the  family  share  of  the  premium. 
Some  people  (such  as,  the  self  employed  and  the  unemployed)  may 
also  be  responsible  for  a  portion  of  the  "employer"  share  of 
premium.    Federal  subsidies  for  this  share  of  the  premium  will  be 
extended  to  those  with  nonwage  income  up  to  250%  of  the  Federal 
poverty  level.    Thus,  the  nation's  37  million  uninsured 
individuals  and  families,  85%  of  whom  are  working  people  and 
their  families,  will  be  able  to  afford  insurance  and  will  be 
asked  to  pay  their  fair  share. 

Along  with  choice  must  come  responsibility.    Under  the 
President's  plan,  we  will  all  bear  more  responsibility  for  our 
health  care  decisions.    Consumers  will  be  required  to  enroll  in  a 
health  plan,  and  will  be  responsible  for  making  informed 
enrollment  decisions  that  best  meet  their  health  care  needs. 
Consumers  also  will  be  financially  responsible  for  the  choices 
they  make ;  those  who  choose  plans  with  above  average  premiums  may 
bear  the  additional  costs  themselves. 

Role  of  Health  Plans 

Health  plans  will  provide  health  insurance  coverage,  much  as 
insurance  companies  and  HMOs  provide  such  coverage  today.  A 
health  plan  can  be  a  fee-for-service  plan  like  today's  indemnity 
plans,  an  HMO,  a  PPO  or  other  type  of  network,  or  any  other 
arrangement  that  meets  the  federal  and  State  requirements.  There 
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must  be  at  least  one  fee-for-service  plan  available  in  each 
alliance. 

Each  health  plan  provides  to  the  alliance  information 
concerning  its  costs,  the  qualifications  of  its  providers,  its 
utilization  management  and  quality  assurance  procedures,  and  its 
consumer  grievance  procedures.    The  alliance  then  makes  this 
information  available  to  consumers. 

Health  plans  (other  than  fee-for-service  plans)  will  have 
flexibility  in  structuring  their  relationships  with  providers, 
and  providers,  themselves,  will  be  encouraged  to  form  new  health 
plans.    Health  plans  will  be  required  to  contract  with  Essential 
Community  Providers  during  a  transition  period  and  pay  them  no 
less  than  rates  paid  to  other  providers  in  the  community,  or  pay 
them  based  on  Medicare  reimbursement  principles. 

LONG-TERM  CARE 
Why  We  Need  Reform 

Throughout  our  health  care  reform  deliberations,  the 
President,  the  First  Lady,  and  the  Secretary  have  been  unwavering 
in  their  commitment  to  include  long  term  care  as  part  of  the 
health  care  plan.     They  are  deeply  concerned  that  many  people  of 
all  ages  with  chronic  disabilities  lack  the  supportive  services 
they  need  to  lead  independent  lives  at  home,  in  their  own 
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communities : 

*  There  are  millions  of  American  families  who  face  the 
challenge  of  providing  long  term  care  virtually  without 
help.    As  our  nation  ages,  we  believe  these  informal  care 
givers,  the  backbone  of  our  nation's  long  term  care  system, 
need  reinforcement. 

*  For  most  people  the  only  way  to  obtain  public  assistance 
with  long  term  care  is  first  to  exhaust  all  their  financial 
resources  in  order  to  qualify  for  coverage  through  the 
welfare-based  Medicaid  program.     Even  then,  access  to  home 
and  community-based  care  may  still  be  very  limited, 
depending  upon  where  a  person  lives. 

*  Talented  and  capable  adults  with  disabilities  are 
unemployed  because  they  cannot  afford  the  services  they  need 
to  permit  them  to  go  to  work. 

The  Administration  is  equally  concerned  that  people  who  want 
to  insure  themselves  privately  against  the  risk  of  long  term  care 
are  too  often  unable  to  find  high  quality,  affordable  policies  on 
which  they  can  depend. 

( 

What  The  President's  Plan  Offers 

The  President's  plan  offers  a  package  of  long-term  care 
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reforms  that  will  help  mend  the  current  system  and  that  will 
address  the  diverse  needs  of  people  with  disabilities,  regardless 
of  age.    The  focal  point  of  this  reform  is  a  major  expansion  of 
home  and  community -based  care  services  through  the  establishment 
of  a  new  federal/State  program  targeted  to  people  with  severe 
disabilities,  regardless  of  age  or  income.    The  federal 
contribution  —  at  a  much  higher  match  rate  than  in  the  current 
Medicaid  program  —  will  provide  incentives  for  substantial 
expansion  of  these  services,  but  will  be  capped  to  control  costs 
and  ensure  predictable  growth.     Beneficiaries  with  incomes  above 
150%  of  the  federal  poverty  level  will  be  asked  to  share  the  cost 
of  their  care,  according  to  their  ability  to  pay. 

This  plan  recognizes  that  many  States,  after  years  of 
struggling  with  the  long-term  care  dilemma,  have  successfully 
developed  innovative  and  creative  home  and  community- 
based/personal  assistance  programs.     This  new  program  builds  on 
this  wealth  of  State  experience  by  allowing  States  wide 
flexibility  to  design  and  implement  programs  appropriate  to  their 
particular  needs  and  characteristics.    At  the  same  time,  to 
ensure  equitable  access  to  services  and  consumer  protection 
across  States,  the  federal  government  will  prescribe  uniform 
eligibility  criteria  and  require  States  to  develop  consumer- 
oriented  services  and  quality  assurance  arrangements. 

In  addition  to  the  expansion  of  home  and  community-based 
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care,  the  plan  liberalizes  Medicaid  nursing  home  requirements  by 
raising  the  monthly  personal  needs  allowance  and  increasing  the 
asset  protection  level.    We  will  also  provide  a  tax  credit  for 
working  people  with  disabilities  to  defray  some  of  the  costs  of 
the  personal  assistance  services  that  allow  them  to  remain 
employed  and  productive. 

Finally,  the  President's  plan  establishes  federal  standards 
for  private  long-term  care  insurance,  with  State  implementation 
and  enforcement,  and  provides  grants  to  the  States  to  enhance 
their  consumer  education  activities.     It  also  provides  tax 
incentives  for  the  purchase  of  private  long-term  care  insurance. 

This  package  of  benefits,  when  fully  implemented,  is 
expected  to  provide  immediate  assistance  to  about  three  million 
people  with  severe  disabilities  living  in  the  community  and  two 
million  residents  of  nursing  homes  and  other  institutions.  In 
addition,  the  steps  we  are  taking  to  improve  the  private  long- 
term  care  insurance  market  will  raise  the  confidence  of  all 
Americans  that  high  quality  policies  are  available  and  will  pay 
off  when  the  need  arises. 
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CONCLUSION 

Mr.  Chairman,  there  is  room  for  debate  about  the  details  of 
this  plan.     But  the  basic  principles  are  not  open  to  compromise: 

*  All  Americans  must  be  guaranteed  a  comprehensive  package 

of  benefits  that  can  never  be  taken  away. 

*  Everyone  must  make  a  contribution. 

*  Health  care  quality  must  be  preserved  and  improved. 

*  Consumers'  choice  and  access  to  care  must  be  enhanced. 

*  The  rate  of  growth  in  health  care  costs  must  be  slowed. 

*  Administrative  requirements  and  costs  must  be  streamlined. 

It  also  is  important  that  States  have  continued  and  enhanced 
flexibility  to  pursue  health  care  system  improvements.  Within 
basic  federal  parameters  for  universal  coverage,  af fordability, 
and  quality,  each  State  should  be  able  to  design  the  system  most 
responsive  to  the  needs  of  its  people. 
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Mr.  Waxman.  Thank  you  very  much,  Dr.  Feder.  I  would  like  to 
start  the  questioning  myself. 

Under  the  President's  plan,  there  are  subsidies  for  low-income 
people  and  for  small  businesses  and  for  retirees.  These  subsidies 
are  to  protect  people  so  that  they  only  have  to  pay  a  certain 
amount  of  money  and  they  are  assured  coverage. 

For  fiscal  year  1996,  the  subsidies  can't  exceed  $10.3  billion. 
Over  the  first  5  years  of  the  plan,  they  may  not  exceed  $274  billion. 
Now,  I  know  that  this  number  is  a  result  of  your  best  estimates 
about  how  much  money  will  be  needed  to  assure  that  comprehen- 
sive coverage  is  affordable  to  those  who  are  depending  on  this  help, 
and  I  understand  you  are  also — you  have  also  increased  these  esti- 
mates to  include  a  cushion  of  15  percent  to  provide  a  margin  of 
error.  However,  in  the  end,  the  estimates  may  be  wrong. 

My  question  is:  What  happens  if  this  fund  comes  up  short?  Sec- 
retary Bentsen  testified  here  last  week  and  he  was  asked  that 
same  question,  and  he  said  that  Congress  would  do  the  right  thing, 
that  Congress  and  the  President  would  increase  the  amount  of 
money  in  the  fund  so  that  it  wouldn't  run  out  of  money. 

I  have  a  lot  of  respect  for  Secretary  Bentsen's  judgment,  but 
what  if  he  is  wrong  and  an  effort  to  increase  the  subsidies  fail  to 
get  60  votes  in  the  Senate?  Who  is  left  holding  the  bag?  Is  it  the 
State,  the  alliance,  the  health  plans,  the  hospitals,  physicians,  or 
the  early  retirees,  small  businesses,  and  low-income  people? 

Ms.  Feder.  Mr.  Chairman,  you  have  gone  through  the  mecha- 
nisms that  we  have  included  in  the  plan  to  ensure  that  that  cap 
is  never  breached.  And  we  feel  that  that  is  a  critical  element  of  the 
plan,  the  conservatism  of  our  premium  estimates,  the  cushion 
which  includes  an  estimation  of  what  happens  if  there  is  a  major 
recession  in  this  country,  which  of  course  we  expect  not  to  happen 
but  should  it  happen — the  cushion  includes  room  in  case  there  is 
a  2  percentage  point  increase  in  unemployment. 

Mr.  Waxman.  I  know  all  the  things  you  have  done  to  assure  you 
that  you  think  you  have  got  the  estimates  accurate.  But  what  if 
you  are  wrong? 

Ms.  Feder.  As  Secretary  Bentsen  indicated,  we  have  a  mecha- 
nism whereby  the  President  goes  to  the  Congress  with  a  set  of  rec- 
ommendations. The  Congress  acts  in  an  expedited  fashion,  and  in 
answer  to  your  question,  all  of  us,  essentially,  all  citizens  in  this 
country  in  the  health  care  system  have  a  stake  at  that  point  in  see- 
ing that  Congress  and  the  President  do  indeed  do  the  right  thing 
because  the  system  requires  that  that  action  occur. 

Mr.  Waxman.  And  if  the  Congress  doesn't  act,  what  happens? 

Ms.  Feder.  Essentially  I  would  argue,  Mr.  Chairman,  that  the 
Congress  has  to  act  in  order  for  the  system  to  continue  to  be  re- 
sponsive to  all  of  us  as  citizens.  There  is  no  particular  segment  of 
society  or  particular  entity  that  is  then  at  risk.  Essentially  in  order 
to  provide  for  the  continued  operation  of  the  health  care  system,  ac- 
tion is  essential. 

Mr.  Waxman.  And  if  action  is  not  taken,  does  the  whole  system 
come  to  a  halt? 

Ms.  Feder.  Well,  I  think  that  action  would  be  taken.  I  recall  in 
1983,  as  I  am  sure  you  recall  better  than  I,  when  there  was  a  con- 
cern about  the  Social  Security  checks  getting  out,  that  our  Social 
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Security  system  needed  help  from  Congress,  and  the  problems  in 
it  were  addressed.  I  think  that  it  is  a  responsibility  of  all  of  us  as 
public  officials  to  ensure  the  accountability  and  the  stability  of  a 
system  on  which  all  Americans  depend. 

Mr.  Waxman.  Now,  under  this  plan,  it  seems  likely  that  most  al- 
liances will  be  collecting  and  disbursing  large  amounts  of  private 
and  public  funds,  amounts  that  in  many  cases  will  exceed  several 
hundred  millions  of  dollars  a  year.  For  many  States,  this  sum  could 
exceed  their  entire  budget. 

Could  you  describe  for  us  the  protections  in  the  bill  to  assure  the 
prudent  and  responsible  management  of  these  funds?  Who  is  at 
risk  if  the  funds  are  mismanaged  or  illegally  diverted? 

Ms.  Feder.  Essentially  the  Secretary  of  HHS  is  responsible  for 
setting  the  standards,  I  believe,  in  consultation  with  the  Secretary 
of  Labor  or  Treasury  for  the  alliance  operations.  The  alliance — the 
arrangements  are  such  that  the  holding  of  funds  by  alliances  is  not 
the  case.  And  the  standards  will  be  made  explicit  in  regulations. 

You  ask  about  the  case  if  the  funds  are  abused.  Essentially, 
States  are  held  accountable  for  the  integrity  of  the  operation  of  the 
alliances. 

Mr.  Waxman.  There  has  been  a  lot  of  discussion  about  the  appro- 
priate size  of  Health  Alliances.  One  of  our  next  witnesses  argues 
that  smaller  alliances  incorporating  employers  of  750  to  1,000 
workers  would  be  sufficient  to  guarantee  access  to  coverage  in  the 
small  employer  market.  At  the  other  end  of  the  spectrum,  some 
have  advocated  that  everyone,  including  large  employers  with  more 
than  5,000  workers,  purchase  health  coverage  through  a  regional 
alliance.  The  President  recommended,  including  all  employers  with 
less  than  5,000  workers  in  a  regional  appliance. 

My  question  is:  How  did  you  arrive  at  that  number  and  what  do 
you  think  would  happen  if  we  reduce  the  employer  size  to,  say, 
1,000  or  750? 

Ms.  Feder.  Well,  we  too  heard  the  different  points  of  view  as  we 
deliberated  the  structure  of  this  plan,  Mr.  Chairman,  and  what  we 
have  tried  to  do  is  to  strike  a  balance.  Our  concern  in  determining 
the  size  of  the  pool  is  to  recreate  a  true  community  for  health  in- 
surance in  which  risks  are  truly  shared,  and  to  maximize  individ- 
uals' opportunity  to  choose  their  plans,  rather  than  having  employ- 
ers choose. 

At  the  same  time,  we  recognize  that  certain  very  large  firms, 
most  of  whom  are  multistate,  would  find  it  easier  to  operate  in 
their  own  plans  and  we  wanted  to  continue  to  provide  them  that 
leeway.  It  is  also  among  these  largest  plans  that  we  have  seen  in- 
novation in  the  operation  of  insurance  and  in  our  health  care  deliv- 
ery system.  And  that — this  arrangement  allows  the  flexibility  to 
continue  to  have  that  kind  of  variation  in  the  system. 

As  we  look  at  or  as  people  propose  changes  in  the  size,  it  is  our 
concern  that  we  continue  to  keep  a  broad  community  and  retain  es- 
sentially the  risk  allocation  that  we  feel  is  so  vital  to  having  the 
system  function  effectively. 

Mr.  Waxman.  Our  last  panel  of  witnesses  this  morning  rep- 
resenting the  health  insurance  agents  will  testify  that  under  the 
President's  plan,  requiring  all  health  plans  to  be  offered  through  an 
alliance  is  anti-competitive.  They  argue  that  people  should  be  able 
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to  buy  insurance  either  through  an  alliance  or  directly  from  plans 
or  their  agents.  They  believe  that  such  a  system  can  work  fairly  if 
the  rules  are  the  same  for  plans  offered  inside  or  outside  of  an  alli- 
ance. 

Obviously  the  President  has  come  to  a  different  conclusion.  Your 
bill  requires  alliances  to  be  the  exclusive  means  for  obtaining 
health  coverage  except  for  large  employers.  What  do  you  think 
would  be  the  result  of  permitting  a  reformed  private  insurance 
market  to  compete  for  business  with  the  plans  offered  by  alliances? 

Is  it  possible  to  apply  a  risk  adjustment  to  plans  outside  of  an 
alliance  to  keep  them  from  selecting  only  the  healthiest  people? 

Ms.  Feder.  Well,  again,  we  too  have  heard  those  proposals  and 
the  primary  source  of  pressure  for  changes  in  the  alliance  structure 
does  seem  to  be  coming  from  the  insurance  industry.  Our  concern 
in  this  regard,  again,  is  that  even  though  new  rules  for  health- 
plans  can  be  very  effective  in  making  improvements  in  our  current 
marketplace,  we  need  to  have,  as  I  indicated  earlier,  as  large  a  pool 
as  possible  in  which  individuals  are  selecting  their  plans  in  an  ob- 
jective fashion,  in  which  they  are — through  information  provided  by 
an  objective  third  party — able  to  make  the  choices,  and  there  is  not 
then  an  opportunity  for  selective  marketing  that  allows  discrimina- 
tion. 

And  we  would  be  concerned  about  a  departure  from  that  model 
that  might,  even  with  risk  adjusters,  allow  the  kind  of  discriminat- 
ing marketing  that  pulls  the  system  apart. 

Mr.  Waxman.  Well,  even  if  you  have  one  alliance  and  everybody's 
in  it,  why  wouldn't  some  plans  try  to  market  themselves  through 
to  certain  select  groups  of  people  who  would  be  better  risks? 

Ms.  Feder.  Well,  what  the  alliance  does  for  you,  for  all  of  us,  is 
create  a  centralized  enrollment  process  in  which  individuals  are 
choosing  based  on  information  that  the  alliance  provides  and  over- 
sees to  its  consumers.  There  is  very  little  opportunity  in  that  ar- 
rangement to  have  the  kinds  of  aggressive  marketing  that  leads  to 
discrimination  that  we  see  today.  And  so  we  think  that  is  a  major 
assistance  in  the  creation  of  alliances. 

Mr.  Waxman.  Now,  there  could  be  a  possibility  of  redlining  an 
area  for  an  alliance  and  there  are  ways  to  stop  that  in  this  legisla- 
tion. You  have  to  take  a  statistical  area  and  you  can't  try  to  gerry- 
mander these  alliance  areas.  But  within  an  alliance,  can  they — can 
plans  select  out  only  a  portion  of  the  area  within  an  alliance  is 
served? 

Ms.  Feder.  Well,  we  have  plans  certainly  as  we  develop  HMO's 
which  may  have  a  limited  network,  whom  they  prefer  or  choose  to 
serve  a  selected  area.  And  that  may  raise  some  concerns  about  dis- 
crimination. That  is  why  we  have  included  authority  at  the  State 
level  that  would  enable  the  State  to  direct  plans  to  serve  either  the 
whole  alliance,  if  that  were  appropriate,  or  selected  areas  if  there 
was  a  concern  about  discrimination. 

Mr.  Waxman.  Thank  you.  I  am  going  to  recognize  each  member 
for  10  minutes,  starting  with  Mr.  Stearns. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

And  I  want  to  welcome  you,  Dr.  Feder.  You  indicated,  I  think, 
that  this  is  almost  a  nonpartisan  issue,  because  the  chairman  has 
touched  on  something  I  think  the  Minority  is  concerned  about  and 


36 


that  is  insolvency.  I  have  heard  you  use  a  term  a  number  of  times, 
Congress  will  do  the  right  thing,  Congress  should  do  the  right 
thing,  Congress  could  do  the  right  thing,  and  that  the  administra- 
tion, the  President  is  going  to  do  that. 

Now,  I  served  4  years  on  the  Banking  Committee.  It  is  awfully 
hard  to  get  funding  for  RTC,  awfully  hard  to  get  funding  for  S&L. 
So  I  think  the  questions  the  chairman  brought  into  you  is  some- 
thing the  administration  should  look  carefully  at. 

I  have  two  charts  here  I  want  to  take  you  through.  We  looked 
at  your  September  7th  draft.  It  appeared  that  the  September  7th 
draft,  in  the  draft  the  alliance  was  given  the  authority  to  limit  the 
number  of  fee-for-service  plans  to  three,  but  that  restriction  ap- 
pears to  have  been  dropped. 

Ms.  Feder.  That  is  correct. 

Mr.  Stearns.  I  continue  to  have  serious  doubts  about  the  extent 
of  choice  provided  in  your  plan  and  I  think  that  is  an  area  you  and 
I  have  some  concern,  particularly  choice  if  a  person  wants  more 
comprehensive,  in  other  words  shall  we  say  more  expensive  fee-for- 
service  plan  that  gives  more  services,  more  freedom,  choice  of  doc- 
tor. 

When  you  look  at  how  the  plan  actually  operates,  you  realize 
that  choice  is  limited.  So  let  me  just  take  you  through  this  graph 
on  the  left  which  is  a  little  hard  to  see,  so  I  would — what  I  would 
like  the  staff  to  do  is  take  what  we  have  is  a  little — could  we  give 
the — I  think  you  have  that. 

Ms.  Feder.  Yes,  thank  you,  sir. 

Mr.  Stearns.  Well,  without  reading,  going  through,  you  have 
three  separate  plans  in  a — we  will  call  it  Health  Care  Alliance  1. 
And  just  for  the  sake  of  simplicity,  you  have  two  employees  in  each 
of  the  plans,  and  what  their  premium  costs  are  and  they  have 
taken  that,  $2,000,  $3,000,  $4,000,  and  they  came  up  with  a 
weighted  average  premium  for  the  alliance,  which  is  the  top 
$3,000. 

Now,  the  reason  I  want  to  go  through  this,  I  want  to  show  the 
implications  of  your  plan  in  the  second  year  if  the  weighted  aver- 
age premium  changes,  which  it  does.  Now,  let's  say  plan  A  is  pretty 
much  the  similar,  plan  B  is  the  same,  but  plan  C,  you  and  I  are 
in  plan  C  and  our  families,  and  we  want  to  increase  the  com- 
prehensive plan.  We  want  to — it  is  a  more  expensive  plan,  we  have 
a  whole  set  of  things  we  want  additional.  So  it  is  going  to  cost  more 
obviously.  So  we  go  ahead  and  put  that  in. 

Well,  if  you  take  the  three  plans,  plan  A,  B,  and  C,  and  then  you 
bring  the  weighted  average  premiums  for  the  alliance,  it  comes  up 
to  $3,500.  So  the  first  year  it  is  $3,000,  the  second  year  it  is  $3,500. 

Now,  let's  assume  that  this  is  brought  to  the  attention  of  the  ad- 
ministration and  at  this  point,  the  alliance  has  a  very  big  problem 
because  the  average  weighted  premium  is  substantially  greater 
than  the  alliance  premium  target.  You  talk  about  only  5.2  percent 
increase. 

Well,  as  you  can  see  from  this  chart,  we  are  going  up  much  more 
than  5.2  percent.  Which  means  that  the  weighted  average  premium 
in  year  2  can  be  no  more  than  $3,151,  if  we  took  the  5.2  percent 
of  the  $3,000. 
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At  this  point,  the  alliance  would  be  out  of  the  compliance  of  the 
Federal  law  because  our  weighted  average  premium  achieved  only 
by  individuals  choosing  different  plans,  using  your  word,  that  per- 
son chooses  a  different  plan,  it  is  more  comprehensive,  more  expen- 
sive, it  is  $3,500.  Therefore,  for  every  individual  in  the  alliance,  the 
premium  target  has  been  exceeded  by  $349. 

And  again,  let  me  emphasize  that  this  has  occurred  even  though 
every  plan  froze  their  premiums  in  the  second  year,  which  is  not 
going  to  happen,  you  know.  Consequently,  a  serious  violation  of  the 
statutory  premium  cap  has  occurred  because  citizens  exercise  their 
freedom  to  choose. 

So  my  question  is:  Is  the  intention  of  the  President's  plan  to  op- 
erate in  this  manner — it  is  almost  a  bizarre  manner  in  which  a 
person  has  a  choice — when  they  make  the  choice,  the  weighted  av- 
erage goes  higher  and  then  it  is  above  the  5.2  percent? 

The  second  part  of  that  question  is:  Under  the  President's  plan, 
what  does  the  alliance  do  so  that  it  is  in  compliance  with  the  plan? 
Does  it  go  back  to  individuals  and  say,  oh,  no,  you  can't  have  that 
more  comprehensive,  more  expensive  plan,  and  can  you  please 
point  us  to  the  section  numbers  in  the  bill  that  explain  this,  be- 
cause we  have  had  trouble  understanding  it? 

Ms.  Feder.  OK.  Mr.  Stearns,  you  have  mentioned  several  times, 
talked  about  the  individual's  choice  and  choosing  a  more  com- 
prehensive plan.  And  I  think  that  a  clearer  articulation  of  the 
President's  plan  will  alleviate  some  of  the  concerns  that  you  have 
raised.  Essentially,  we  are  looking  at  a  new  system  in  which  every 
plan  is  offering  the  same  benefit  package,  the  guaranteed  com- 
prehensive set  of  benefit,  and  doing  so  under  community  rating.  So 
all  plans  are  equally  comprehensive,  and  all  plans  are  similar  in 
the  benefits  they  provide  and  the  rating  structures  they  use.  So  the 
example  you  have  put  forward,  we  would  argue,  is  potentially  quite 
misleading  in  terms  of  the  range  of  premium  variation  that  you 
have  on  the  chart. 

Essentially,  you  have  the  plan  C,  the  high  cost  plan,  being  double 
the  cost  of  plan  A.  Given  the  nature  of  the  marketplace  changes, 
we  are  proposing  and  are  critical  to  the  plan  design,  we  would  not 
expect  to  see  that  kind  of  variation  in  the  marketplace. 

Mr.  Stearns.  Will  you  just  defer?  One,  the  plan  C  is  fee-for-serv- 
ice. 

Ms.  Feder.  Regardless. 

Mr.  Stearns.  In  other  words,  that  person  has  a  rate  to  choose 
that. 

Ms.  Feder.  Absolutely. 

Mr.  Stearns.  And  you  said  that,  the  administration  has  said 
that.  So  really  that  person  has  made  that  choice  to  go  fee-for-serv- 
ice. 

Ms.  Feder.  But  I  am  not  questioning  the  choices,  you  are  abso- 
lutely correct.  In  fact,  we  have  enhanced  the  access  to  fee-for-serv- 
ice  plans  in  our  draft  legislation.  The  question  that  we  are  raising, 
though,  is  the  fee — the  premium  range  on  all  plans,  whether  they 
are  fee-for-service  or  HMO's,  essentially  are  going  to  be  bidding  in 
the  same  marketplace,  and  we  believe  they  are  provided  and  have 
the  capacity  to  operate  within  the  premiums  we  are  estimating  and 
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that  is  why  it  is  that  we  think  the  range  will  be  far  narrower  than 

you  put  forward.  There  is  another  element  

Mr.  Stearns.  You  say  it  is  narrower. 

Ms.  Feder.  I  was  going  to  go,  if  I  may,  to  another  point.  If  you 
will  also  recall,  as  I  indicated  in  my  opening  remarks,  that  an  alli- 
ance may  reject  a  plan  whose  premiums  exceed  20  percent  of  the 
average.  So  in  order  to  guarantee  choice  to  the  consumers,  afford- 
able choice,  the  alliance  has  the  capacity  explicitly  to  limit  the 
range  of  premiums  that  a  consumer  is  facing. 

Again,  we  think  that  variation  is  important  because  there  are 
differences  in  the  style  of  plan  operations,  but  we  also  think  it  is 
important  that  we  not  exaggerate  the  range  of  variation  that  is 
likely  to  occur. 

Mr.  Stearns.  But  isn't  the  example  we  have  pretty  much  illus- 
trative of  what  could  happen,  a  person  in  the  second  year  decides 
they  don't  want  to  go  the  standard,  they  want  to  go  fee-for-service? 
And  isn't  it  possible  then,  the  second  year,  you  are  going  to  be  out 
of — the  weighted  average  is  going  to  be  above  5.2  percent? 

So  I  think  you  have  to  address  the  real  possibility  that  the  sec- 
ond year  is  going  to  be  above  the  5.2  percent,  and  what  are  you 
going  to  do  because  this  person  has  made  their  choice? 

Ms.  Feder.  I  guess  I  would  like  to  continue.  I  think  it  is  really 
important  that  we  consider  how  this  is  going  to  operate  in  the  real 
world,  and  I  think  it  is  useful  to  go  through  the  example  so  that 
we  can  all  think  through  how  people  are  likely  to  behave  and  what 
we  are  going  to  achieve. 

Mr.  Stearns.  Just  use  my  example  if  you  could. 

Ms.  Feder.  I  am.  I  wanted  to  go  to  the  next  piece  of  it.  So  first 
we  would  argue  that  we  have  to  do  a  new  example  in  which  the 
range  was  far  narrower.  The  second  piece  is  what  happened,  what 
movement  we  are  likely  to  expect  of  people  across  plans.  Essen- 
tially, the  evidence  from  the  alliances  that  we  have  is  that  move- 
ment is  relatively  limited  across  plans,  and  there  is  very  little  rea- 
son to  expect  that  movement  would  go  only  to  the  highest  cost 
plan.  In  fact,  I  believe  we  have  some  evidence,  and  I  will  double- 
check  for  you,  that  there  is  some  movement,  if  there  is  some  move- 
ments it  is  in  the  direction  of  lower  cost  plans. 

And  so  the  whole  scenario  you  put  forward  here  does  not  seem 
consistent  with  any  evidence  we  have  about  consumer  behavior  in 
the  marketplace,  so  we  would  question  whether  this  outcome  would 
occur. 

Mr.  Stearns.  The  word  "movement"  is  a  key  term  here.  Don't 
you  agree,  though,  that  movement  is  likely  in  some  years  to  go 
higher,  that  the  weighted  average  is  going  to  be  high  because  peo- 
ple make  choices  towards  the  fee-for-service? 

Ms.  Feder.  No,  we  actually  

Mr.  Stearns.  If  that  is  true,  I  don't  see  how  you  could  take  the 
example  as  bad,  because  this  whole  idea  of  movement  is  based 
upon  consumer  choice  and  a  lot  of  the  consumers,  if  years  go  on — 
they  decide  "I  didn't  like  that  standard  package;  I  want  a  little  bit 
more."  They  are  going  to  go  fee-for-service  with  more  money  and 
you  are  going  to  be  out  of  this  5.2  percent.  I  think  what  you  have 
to  address  is  what  is  going  to  happen  if  you  are  out  of  the  5.2  per- 
cent. 
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Ms.  Feder.  Let  me  just  

Mr.  Stearns.  I  think  that  goes  a  little  bit  to  what  the  chairman's 
question  was.  You  are  going  to  have  to  come  in  with  some  regula- 
tion to  stipulate. 

Ms.  Feder.  I  want  to  reemphasize  this  is  not  a  question  of  com- 
prehensiveness. The  comprehensiveness  is  guaranteed;  nor  do  we 
necessarily  have  reason  to  believe  that  the  fee-for-service  will  be 
the  most  expensive  plan.  There  are  mechanisms  in  this  plan  that 
would  allow  fee-for-service  plans,  indeed  require  them  to  operate 
far  more  efficiently  than  they  operate  in  the  current  system,  so  I 
would  again  question  your  assumptions. 

And  with  respect  to  the  mechanisms,  should  these  occur,  we  have 
very  clear  mechanisms  in  the  bill  that  lay  out  what  happens  to  pre- 
miums when  the  weighted  average  is  exceeded  and  we  would  pro- 
vide you  the  citations  for  the  record. 

Mr.  Stearns.  Mr.  Chairman,  my  time  has  elapsed.  I  just  ask  Dr. 
Feder  to  give  us  the  section  number  in  the  bill  that  the  question 
was  asked  about  early  on. 

Ms.  Feder.  I  prefer  to  provide  it  for  you  for  the  record.  If  you 
need  the  staff  to  find  it  now,  we  could  do  that  as  well. 

Mr.  Waxman.  Let's  get  it  for  the  record  and  give  it  after  the 
hearings. 

[The  following  references  were  provided:] 

The  language  referred  to  was  contained  in  Sections  6003,  6004,  and  6005  of  H.R. 
3600,  the  proposed  health  care  reform  bill. 

Mr.  Waxman.  I  am  pleased  now  to  call  upon  my  Cochairman  of 
this  hearing,  the  distinguished  gentlelady  from  the  State  of  Illinois, 
Mrs.  Collins. 

Mrs.  Collins.  Let  me  apologize  for  not  being  here  for  your  entire 
testimony,  but  unfortunately  I  had  to  be  at  my  ophthalmologist 
this  morning  and  wouldn't  cancel  my  appointment. 

In  light  of  the  States'  roles  in  regulating  and  certifying  health 
plans,  I  would  like  to  know  what  would  happen  if  a  certified  health 
plan  went  out  of  compliance  for  a  sustained  period  of  time;  I  want 
to  know  whether  or  not  it  would  be  decertified.  If  decertified,  would 
that  plan  be  required  to  drop  out  of  the  alliance  market  and,  if  so, 
what  would  be  the  alliance's  options  and  responsibility  with  regard 
to  the  enrollees  of  that  particular  health  plan? 

Ms.  Feder.  Essentially,  with  respect  to  the  certification  of  plans, 
the  State  would  have  to  recertify  it  before  it  could  operate  again 
if  that  is  your  question. 

Mrs.  Collins.  So  then  the  people  who  are  enrolled  in  that  plan 
would  be  out  of  luck? 

Ms.  Feder.  Anytime  a  plan  is  not  operating  effectively,  there  are 
mechanisms  for  guaranteeing  the  availability  of  services  to  the  en- 
rollees and  payment  to  providers  for  their  services.  There  is  always 
a  fall-back  mechanism. 

Mrs.  Collins.  Who  would  provide  those  services  if  the  plan  were 
knocked  out? 

Ms.  Feder.  Actually,  I  would  turn  to  Mr.  Claxton. 

Mrs.  Collins.  Mr.  Claxton. 

Mr.  Claxton.  There  are  a  couple  of  things  that  happen  here.  If 
the  plan  is  decertified  because  it  is  not  providing  quality  services 
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or  it  otherwise  fails  to  meet  the  conditions  for  certification,  individ- 
uals would  be  given  a  choice  to  enroll  in  another  health  plan. 

If  the  health  plan  failed  financially,  individuals  would  be  given 
again  a  choice  to  enroll  in  other  health  plans.  During  the  period 
of  time  between  the  time  the  plan  fails  and  their  ability  to  enroll 
in  new  health  plans,  providers  would  continue  to  provide  services 
to  them  and  those  providers  would  be  paid  through  a  State  guaran- 
tee fund  mechanism. 

Mrs.  Collins.  Well,  I  want  to  ask  some  more  questions  about 
this  premium  pricing.  I  would  like  for  you,  Dr.  Feder,  to  describe 
to  me  the  process  by  which  you  expect  the  Health  Alliances  to  en- 
gage in  the  price  negotiations  with  the  providers  in  the  health 
plans  and  whether  the  process  would  coincide  with  or  conflict  with 
the  premium  limitations  that  the  bill  is  going  to  impose? 

Ms.  Feder.  Essentially  we  are  relying,  Mrs.  Collins,  on  a  bidding 
system  to  determine  the  premiums  so  that  plans  who  have  been 
certified  and  will  meet  the  requirements  of  providing  the  guaran- 
teed benefit  package  and  the  other  requirements  would  bid  to  the 
alliance  for  the  opportunity  to  serve  the  community  that  is  in  the 
alliance. 

The  alliance  would  also  be  provided  by  the  national  board  with 
a  premium  target  or  cap  as  we  discussed  earlier  for  the  weighted 
average  premiums. 

Now,  it  is  our  expectation  that  as  plans  bid,  their  concern  will 
be  to  attract  consumers  in  this  alliance  and  that  they  will  have  a 
strong  incentive  to  keep  their  prices  down  for  quality  service  to  get 
people  to  choose  their  plan.  And  so  it  is  our  expectation  that  the 
premium  cap  is  essentially  a  fail-safe  or  a  backstop  mechanism. 
But  it  is  there  in  order  to  guarantee  the  affordability  of  premiums. 

And  if  the  bids  come  in  in  such  a  way  as  to  put  the  alliance  over 
the  average,  over  the  cap,  then  the  alliance  has  the  opportunity  to 
go  back  to  the  plans  and  ask  them  to  resubmit  their  bids,  again 
giving  them  an  opportunity  to  reconsider  what  is  happening  in  the 
marketplace  and  to  come  in  more  consistently  with  the  cost  con- 
tainment backstop  provided  in  the  bill. 

Should  they  not  do  so,  we  have  a  mechanism — and  in  fact,  then 
the  premium  cap  would  in  that  case  be  breached  by  the  alliance, 
the  Board  would  make  a  judgment  that  the  premium  cap  had  been 
exceeded,  and  then  there  is  an  automatic  mechanism  for  adjusting 
the  premiums  and  provider  payments  in  plans  that  have  exceeded 
that  cap  to  ensure  that  the  cost  containment  objectives  in  the  sys- 
tem are  achieved. 

Mrs.  Collins.  It  is  my  understanding,  and  correct  me  if  I  am 
wrong,  that  some  States  would  have  the  option  of  using  the  single- 
payer  plan  if  they  chose  to  do  so.  What  mechanism  would  there  be 
to  keep  costs  down  for  the  States  who  use  the  single-payer  plan? 

Would  their  costs  or  the  amount  of  money,  the  funding  with 
which  they  could  use  for  a  single  payer  plan,  be  based  upon  some 
kind  of  percentage  of  what  the  other  alliances  would  have  to  work 
with  or  how  would  that  work? 

Ms.  Feder.  Well,  they  would  be  subject  to  the  same  constraints 
in  terms  of  costs  as  the  other  States  would  be.  They  would  be  enti- 
tled to  subsidies  consistent  with  what  other  States  receive  and  they 
are  able  to  rely  on  a  financing  mechanism  of  their  choosing  as  long 
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as  it  is  in  part  payroll  based  and  would  not  create  incentives — 
would  not  reduce  burdens  on  employers  such  that  you  would  see 
a  competition  for  employment  across  State  lines.  And  they  have  the 
full  array  of  mechanisms  available  to  them  for  keeping  the  costs 
under  control. 

Mrs.  Collins.  In  order  to  have  a  single-payer  plan,  would  a 
State  have  to  conform  to  some  basic  structure  that  is  pretty  akin 
in  some  way  to  the  alliance  structure? 

Ms.  Feder.  Not  to  the  alliance  structure  but  essentially  to  the 
guarantees  that  the  plan  would  provide  all  citizens. 

Mrs.  Collins.  OK.  I  would  like  to  know  what  role  the  Health  Al- 
liances will  serve  in  providing  an  efficient  health  care  infrastruc- 
ture in  medically  underserved  areas  and  ensuring  that  the  health 
plans  will  provide  adequate  services  and  provide  networks  in  those 
areas. 

What  I  am  really  trying  to  get  at  is  what  is  the  enforcement 
mechanism  to  protect  those  underserved  areas  or  areas  that  might 
be  medically  underserved? 

Ms.  Feder.  Now,  the  enforcement  mechanism  essentially  falls  to 
the  State.  It  is  the  obligation  of  the  State  to  see  that  there  are 
plans  available  to  all  of  the  citizens  in  the  State  in  all  areas.  The 
alliance  can  be  a  facilitator  in  that  process  by  assisting  in  the  de- 
velopment of  plans  in  underserved  areas,  by  providing  financial  in- 
centives for  plans  in  those  areas,  so  again  consistent  with  its  role 
as  assisting  and  operating,  acting  for  consumers,  it  could  operate 
in  that  way. 

Mrs.  Collins.  Well,  it  is  my  understanding  that  the  administra- 
tion has  been  making  the  point  that  alliances  are  not  going  to  be 
in  any  way  regulating  the  health  plan.  Is  that  not  the  case?  Am 
I  incorrect  in  that? 

Ms.  Feder.  It  is  the  State  that  is  the  regulator.  I  guess  I  was 
trying  to  distinguish  to  clarify  that  role  in  my  answer. 

Mrs.  Collins.  OK.  I  just  want  to  make  sure  I  am  understanding 
what  I  am  getting  an  answer  for  here. 

The  bill  indicates  that  a  company  with  over  5,000  employees 
could  choose  to  place  all  or  some  of  its  small  establishments  in  the 
appropriate  regional  alliance  while  providing  health  coverage  for 
the  rest  of  the  employees  through  a  corporate  alliance.  Yet,  if  a 
company  could  choose  to  place  only  some  establishments  in  the  re- 
gional alliances,  wouldn't  this  create  an  adverse  selection  problem 
whereby  the  company  could  share  the  burden  of  only  their  highest 
risk  officers  and  employees? 

Ms.  Feder.  The  opportunity  to  choose  selectively  is  quite  limited. 
It  is  limited  to  establishments  with  100  employees  and  is  included 
to  recognize  the  fact  that  even  the  very  large  corporations  may 
have  parts  of  their  operations  with  very  few  employees.  So  to  make 
it  easier  for  them  and  better  for  the  employees  we  have  given  them 
the  opportunity  to  go  into  the  regional  alliance.  So  we  don't  see 
much  risk  to  that  provision  and  we  think  it  enhances  flexibility. 

Mrs.  Collins.  In  light  of  the  greater  power  that  health  plans  are 
going  to  have  in  the  new  system,  due  to  their  increased  market 
share,  I  think  consumers  need  increased  protection  when  they  be- 
lieve that  their  insurer  has  acted  improperly,  such  as  when  a 
health  plan  refuses  to  pay  for  a  treatment  that  has  been  prescribed 
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by  a  doctor.  Although  you  have  proposed  an  ombudsman  within 
each  Health  Alliance  as  an  impartial  party  to  resolve  these  dis- 
putes, I  am  concerned  that  there  may  not  be  adequate  numbers  of 
ombudsmen  in  order  to  resolve  these  disputes. 

Have  you  considered  other  mechanisms  for  resolving  disputes  be- 
tween the  consumer  and  the  health  plans? 

Ms.  Feder.  I  think  that  we  share  your  concern  with  consumer 
protections  and  with  holding  plans  accountable.  I  think  it  is  one  of 
the  critical  differences  we  see  from  the  current  marketplace  in 
which  plans  are  not  held  accountable  for  their  service  for  consum- 
ers. 

The  ombudsman  is  a  mechanism  that  we  think  is  part  and  parcel 
of  that,  providing  consumers  assistance  along  with  grievance  proce- 
dures within  plans.  We  also  have  established  in  the  bill,  a  mecha- 
nism for  a  grievance  procedure  beyond  the  alliance. 

Mrs.  Collins.  Could  you  tell  me  what  those  would  be? 

Ms.  Feder.  The  State  establishes  a  grievance  procedure  and  that 
involves  an  administrative  procedure  operated  at  the  State  level, 
and  that  goes  up  to,  I  believe,  a  Federal  dispute  board  as  well.  So 
there  is  an  extensive  grievance  procedure  in  the  bill. 

Mrs.  Collins.  So  the  procedure  would  be  to  start  one  with  the 
State  and  then  go  to  the  Federal  and  then  the  ombudsman? 

Ms.  Feder.  I  think  we  should  try  for  other  than  a  Swedish  term 
in  this. 

Mrs.  Collins.  I  do,  too. 

Ms.  Feder.  The  ombudsman  is  essentially  there  to  help  a 
consumer  negotiate  if  they  are  having  difficulties.  They  do  not  have 
power  to  act — to  require  their  assistance,  so  aside  from  their  assist- 
ance, one  needs  formal  grievance  procedures  and  I  believe  I  have 
articulated  them  correctly.  If  not,  I  will  double-check  and  provide 
it  for  the  record. 

Mrs.  Collins.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you  very  much,  Mrs.  Collins. 
Mr.  McMillan. 

Mr.  McMillan.  Thank  you,  Mr.  Chairman. 

Dr.  Feder,  as  I  pointed  out  in  my  opening  remarks,  during  our 
hearing  with  Mrs.  Clinton  she  assured  us  that  the  committee 
would  be  provided  with  all  the  work  product  and  quantitative  anal- 
ysis that  went  into  developing  this  bill.  When  Secretary  Shalala 
testified,  she  promised  that  information  would  be  made  available 
as  soon  as  the  administration's  proposal  was  released. 

And  Secretary  Bentsen,  in  the  hearing  last  week  in  pointing  out 
the  administration  had  consulted  the  best  experts  in  the  country 
with  respect  to  actuarial  assumptions  and  costs  analyses — they  cer- 
tainly are  a  part  of  your  thinking — and  agreed  also  to  supply  that 
information,  and  again,  we  have  yet  to  receive  anything. 

When  will  this  information  be  made  available  to  this  committee? 

Ms.  Feder.  Congressman,  we  are,  as  you  indicated,  testifying  be- 
fore you  tomorrow  and  we  will  do  the  best  to  respond  to  your  ques- 
tions to  the  best  of  our  ability.  I  believe  those  materials  are  now 
being  fully  prepared.  I  do  not — I  don't  know  whether  anyone  on  the 
staff  has  the  exact  date  of  the  full  release,  but  I  know  they  are 
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under  preparation.  Following  this  hearing,  I  would  be  happy  to  call 
and  let  you  know  what  the  plan  is. 

Mr.  McMillan.  That  is  encouraging,  and  we  will  have  further 
discussion  about  that  tomorrow. 

Ms.  Feder.  Like  I  said,  we  will  to  the  best  of  our  ability.  I  know 
we  will  have  a  full  discussion. 

Mr.  McMillan.  Thank  you.  In  your  judgment,  just  to  get  this  in 
perspective,  how  many  regional  alliances  do  you  anticipate  there 
being  created  under  this  legislation? 

Ms.  Feder.  We  would  expect  about  100,  Congressman. 

Mr.  McMillan.  Does  that  mean  two  per  State  or  four  in  New 
York  and  one  in  Rhode  Island? 

Ms.  Feder.  There  will  certainly  be  differences  across  States  be- 
cause there  will  likely  be  more  alliances  in  very  heavily  populated 
States. 

Mr.  McMillan.  Those  alliances  basically  have  to  be  approved  by 
the  National  Health  Care  Board. 

Ms.  Feder.  The  State  plan  is  approved  by  the  Health  Board  and 
the  alliances  are  part  of  that  plan. 

Mr.  McMillan.  So  North  Carolina  could  come  up  and  say  we 
want  to  have  six  regional  alliances. 

Ms.  Feder.  It  could. 

Mr.  McMillan.  You  would  take  that  under  advisement. 

Ms.  Feder.  There,  I  think  again  our  concern  in  the  establish- 
ment of  the  alliances,  as  indicated  in  the  bill,  is  that  they  be  broad 
enough  pools  to  enable  plans  to  have  a  broad  pool  of  enrollment 
and  with  those  certifications  and  the  other  specifications,  the  Board 
would  entertain  the  plan. 

Mr.  McMillan.  Given  the  complex  nature  of  setting  up  a  re- 
gional alliance  in  a  State,  a  State  is  likely  to  opt  for  as  few  as  pos- 
sible. 

Ms.  Feder.  I  think  it  will  vary  from  State  to  State. 

Mr.  McMillan.  How  many  corporate  alliances  do  you  think  will 
be  in  existence? 

Ms.  Feder.  Gary,  do  you  have  the  number  of  employees? 

Mr.  McMillan.  If  I  could  preface  that  with  one  further  remark, 
it  is  my  understanding — and  I  would  be  interested  in  yours— that 
approximately  88  percent  of  the  work  force  works  for  entities,  busi- 
nesses, institutions,  et  cetera,  that  are  less  than  5,000  employees, 
so  essentially  88  percent  of  the  work  force  plus  the  unemployed  or 
any  other  beneficiaries  of  Federal  or  State  assistance  would  auto- 
matically fall  under  the  regional  alliances? 

Ms.  Feder.  I  think — go  ahead,  Gary. 

Mr.  Claxton.  It  is  my  best  recollection  that  about  1,100  or  1,200 
entities  would  be  able  to  be  corporate  alliances. 

Mr.  McMillan.  1,100  to  1,200.  And  can  you  give  me  an  estimate 
as  to  how  many  of  those  would  opt  to  remain  corporate  alliances 
or  opt  for  

Mr.  Claxton.  I  believe  we  made  some  estimates.  I  am  not  aware 
of  what  they  are.  I  am  sure  that  will  be  part  of  the  information 
that  we  get  to  you. 

Mr.  McMillan.  Admittedly  that  is  a  little  bit  of  an  unknown,  but 
that  is  certainly  going  to  be  a  moving  target  in  terms  of  cost  consid- 
erations because  there  are  a  lot  of  things  built  into  this  bill  that 
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are  accorded  to  corporate  alliances  or  those  in  excess  of  5,000  em- 
ployees that  are  not  available  to  others. 

Ms.  Feder.  Well,  I  think  that  you  are  quite  right  that  we  need 
to  be  clear  about  or  have  estimates  as  to  who  is  likely  to  choose 
and  who  is  not,  and  I  believe  those  are  included  in  the  estimates 
and  we  can  pursue  those  further  tomorrow. 

Mr.  McMillan.  Dr.  Feder,  let  me  pursue  the  line  of  questioning 
a  little  further  that  I  think  the  chairman  introduced  and  others 
have  touched  on  but  put  it  in  a  little  different  context. 

I  would  like  to  appoint  you,  for  the  sake  of  discussion,  as  the 
CEO  or  whatever  we  are  going  to  call  it  of  a  State  health  care  alli- 
ance, and  let's  assume  it  is  for  that  whole  State,  let's  assume  it  is 
a  State  that  operates  under  a  balanced  budget  amendment  such  as 
North  Carolina  or  the  President's  home  State  of  Arkansas,  and  on 
September  1st  of  the  first  year  of  implementation  of  the  President's 
plan,  you  get  a  call  from  Secretary  Bentsen  telling  you  that  the 
Federal  Government  has  reached  its  capped  amount  of  Federal  alli- 
ance payments  for  subsidies  for  the  year  and  Congress  has  cat- 
egorically refused  to  raise  the  cap. 

In  other  words,  there  is  no  more  money  for  the  last  quarter  of 
the  year,  based  upon  a  capitated  system  established  by  the  Na- 
tional Health  Care  Board.  The  Secretary  tells  you  that  although 
the  Federal  Government  owes  you,  your  alliance,  $10  million  in 
subsidies  for  low-income  families  and  small  businesses.  It  cannot 
send  the  money  because  the  Treasury's  cap  entitlement  fund  is 
broke  for  the  year.  He  greatly  sympathizes  with  your  plight  but  it 
is  your  problem,  consequently  the  $10  million  shortfall  is  your  alli- 
ance's headache. 

Now,  according  to  the  bill,  everyone  in  your  alliance  is  guaran- 
teed— has  guaranteed  to  the  defined  benefits  package.  You  cannot 
drop  any  individual  from  the  alliance.  You  cannot  cut  back  on  ben- 
efits. 

Would  you  tell  me  what  you  propose  to  do  for  the  balance  of  the 
year? 

Ms.  Feder.  I  would  immediately  call  you,  Congressman,  and 
make  certain  that  you  acted  on  what  I  

Mr.  McMillan.  I  have  already  categorically  refused  to  vote  fur- 
ther. 

Ms.  Feder  [continued].  What  we  are  addressing  here  as  we  dis- 
cussed earlier,  when  I  was  

Mr.  McMillan.  We  would  end  up  back  in  the  same  catch-22  situ- 
ation that  exists  with  respect  to  Medicare  or  Medicaid  in  that  you 
would  expect  us  to  go  ahead  and  spend  it  without  having  it. 

Ms.  Feder  [continued].  No,  Mr.  Chairman — Congressman,  I  am 
sorry,  I  think  that  the  issue  here  is  in  contrast  to  Medicare  and 
Medicaid,  whether  we  create  a  system  or  a  mechanism  that  causes 
us  elected  officials  to  review  the  operation  of  a  system  to  see  that 
it  is  indeed  proceeding  in  the  way  that  we  expect  it  to  proceed  and 
to  review  it  if  it  encounters  any  difficulties.  It  is  that  accountability 
that  we  are  seeking. 

Mr.  McMillan.  That  is  not  then  a  State  responsibility  to  make 
up  that  fund? 

Ms.  Feder.  That  is  correct. 
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Mr.  McMillan.  They  could  exercise  options  to  pass  along  a  por- 
tion of  that  cost  to  the  other  existing  participants  in  the  alliance. 

Ms.  Feder.  Essentially,  as  I  indicated  in  my  response  to  the 
chairman,  what  we  do  see  is  a  need  to  address  the  problems  in  the 
system.  At  that  point,  essentially  we  are  all  holding  the  bag.  There 
is  not  a  selected  segment  of  the  system  that  is — that  would  have 
to  address  that  problem  on  its  own. 

Mr.  McMillan.  At  one  point,  you  had  a  provision  in  the  bill  that 
empowered  the  alliances  to  borrow  money. 

Ms.  Feder.  We  do  have  that  but  it  is  for  a  very  limited  set  of 
circumstances. 

Mr.  McMillan.  Would  it  be  applicable  in  this  case  that  I  de- 
scribed? 
Ms.  Feder.  No,  it  would  not. 

Mr.  McMillan.  So  conceivably  we  could  reach — of  course,  it 
never  happens  around  here — a  situation  of  political  gridlock  in 
which  the  bills  of  the  alliance  could  not  be  paid. 

Ms.  Feder.  Again,  looking  back  to  1983  when  the  Social  Security 
system  was  in  danger,  and  when  Congress  did  act  quite  responsibly 
in  terms  of  making  modifications,  we  see  that  as  a  likely  model. 

Mr.  McMillan.  Well,  I  would  suggest  that  we  need  some  further 
discussion  about  that  point  in  time.  I  think  there  is  a  way,  a  dif- 
ferent way  to  deal  with  this  in  which  Federal  Government  is  guar- 
anteeing accrues  to  the  individuals  and  not  to  the  alliance,  and  the 
risk  is  truly  passed  on  to  a  competitive  marketplace,  whereas 
under  your  system  of  capitated  amounts  and  restricted  competition, 
that  risk  is  not  adequately  passed  on  and  I  think  that  is  something 
we  should  work  on. 

Ms.  Feder.  We  are,  of  course,  happy  to  work  with  you  on  mecha- 
nisms, but  I  think  it  is  important  to  make  a  distinction  here  be- 
tween the  exhaustion,  the  unlikely  exhaustion  of  subsidy  funds  and 
the  works  of  the  marketplace. 

Essentially,  as  you  know,  we  have  a  system  with  respect  to  cost 
containment  that  we  believe  will  achieve  the  objectives  that  we  set 
forward  and  that  is  really  a  separate  issue  from  the  question  as  to 
whether  the  subsidy  pool  is  adequate.  The  adequacy  of  the  subsidy 
pool  has  to  do  with  potential  economic  circumstances  that  would 
have  to  be  truly  disastrous  or  cataclysmic  in  order  to  present  a 
problem,  but  it  is  that  kind  of  problem  that  is  at  issue,  not  the 
health  care — the  success  of  health  care  cost  containment. 

Mr.  McMillan.  I  think,  and  if  I  may  just  conclude  with  this  re- 
mark, one  of  the  compelling  reasons  to  really  look  at  your  cost  as- 
sumption is  that,  historically,  this  place  has  underestimated  the 
costs  of  the  benefits  that  it  enacts  into  law  and  that  is  the  history 
of  Medicare  and  Medicaid.  And  the  President  acknowledges  that 
and  we  all  know  that.  ^uMa 

This  is  a  prime  example  oft  the  water  hits  the  wheel  with  respect 
to  your  plan.  It  is  imperative  that  Congress  have  access  to  your  fi- 
nancial assumptions  and  data  runs.  We  cannot  have  a  rational  dia- 
log about  the  President's  plan  without  this  information. 

Ms.  Feder.  And  we  look  forward  to  an  open  discussion  of  those 
assumptions. 

Mr.  McMillan.  Thank  you. 

Mr.  Waxman.  Thank  you,  Mr.  McMillan. 
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Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Dr.  Feder,  let  me  ask  you  about  the  situation  you  described  for 
most  of  America  where  88  percent  of  the  people  work  at  businesses 
of  less  than  5,000  individuals.  It  seems  to  me  as  I  look  at  the  struc- 
ture, those  employers,  the  employers  with  under  5,000,  seem  to 
have  virtually  no  incentive  to  hold  their  costs  down  and  engage  in 
health  promotion. 

I  look,  for  example,  at  the  study  that  was  in  the  New  England 
Journal  of  Medicine  that  was  by  Dr.  Koop  this  summer  that  indi- 
cated workplace  health  promotion  programs  are  making  a  huge  dif- 
ference in  terms  of  reducing  sick  days,  outpatient  costs,  hospitaliza- 
tion costs. 

What  incentive  do  employers  under  what  you  are  proposing  have 
to  try  to  do  health  promotion  programs,  hold  their  costs  down,  do 
some  of  the  things  that  we  know  are  working? 

Ms.  Feder.  Well,  I  think,  Congressman,  that  they  have  the  same 
incentive  they  have  today  with  respect  to  keeping  their  employees 
productive  and  working.  I  assume  what  you  are  getting  at  is  essen- 
tially now  they  share  the  health  cost  obligation  they  don't  directly 
address  that. 

Mr.  Wyden.  My  point  is,  what  you  are  doing  for  the  workers  is 
very  sensible  but  it  seems  to  me  you  are  now  taking  the  employers 
out  of  the  ball  game  and  the  employers  are  showing  us  some  things 
that  are  working. 

Ms.  Feder.  Well,  I  think  again  they  continue  to  have  an  incen- 
tive to  promote  health  to  keep  their  employees  coming  in.  We  have 
done  nothing  to  change  that.  They  want  everybody  to  come  to  work 
and  be  effective  and  I  think  all  of  that  remains. 

And  as  I  indicated  earlier,  we  think  that  the  innovation  that  has 
occurred  in  the  system  has  been  led  by  the  largest  of  firms  and  we 
have  retained  that  continued  incentive  for  innovation  in  health  de- 
livery by  allowing  those  very  large  firms  to  continue  to  self-insure. 

Mr.  Wyden.  Well,  I  would  be  very  interested  in  seeing  any  evi- 
dence that  the  only  people  that  are  making  headway  with  work- 
place health  programs  are  large  employers,  but  I  will  tell  you  my 
sense  is  the  reason  we  are  doing  this  for  people  over  5,000  is  poli- 
tics, those  people  are  really  being  given  a  political  sweetheart  kind 
of  deal. 

We  found — we  have  been  making  some  inquiries.  For  example, 
we  found  that  a  lot  of  these  people  with  5,000  individuals,  they  are 
basically  just  running  a  reinsurance  program.  They  will  in  effect 
cover  routine  health  costs  through  self-insurance  and  then  they 
will  join  the  big  pool  for  the  costs  that  they  really  need  to  pay  in- 
surance for. 

I  think  aren't  we  just  running  something  of  a  myth  of  self-insur- 
ance here  by  saying  that  5,000  people  are  going  to  be  a  pool  and 
that  the  number  is  really  quite  a  bit  greater  than  that? 

Ms.  Feder.  I  don't  think  so,  Mr.  Wyden.  I  think  that  essentially 
what  we  are  allowing  is  a  segment  of  the  marketplace  at  the  high 
end  where  self-insurance  is  a  viable  concept. 

And  when  asked  earlier  about  why  it  is  that  we  chose  that  num- 
ber, I  didn't  particularly  address  that  point,  but  I  think  that  it  is 
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a  number  at  which  self-insurance  is  regarded  as  a  legitimate  and 
doable  thing  and  I  think  that  is  what  we  provided. 

Mr.  Wyden.  I  will  be  interested  in  seeing  that  data  because  we 
have  talked  to  firms  of  5,000  and  what  we  find  is  that  they  go  out 
and  self-insure  for  routine  costs,  they  are  essentially  reinsuring  for 
what  insurance  has  to  pay  for,  and  my  sense  is  the  reason  they  are 
not  in  this  is  because  of  politics,  and  I  question  whether  that  is  in 
the  public  interest. 

Now,  with  respect  to  the  National  Health  Board,  I  would  be  in- 
terested in  knowing  why  we  can't  have  the  Board  make  rec- 
ommendations, particularly  as  this  proposal  is  phased  in,  about 
what  America's  health  care  priorities  ought  to  be.  What  we  have 
found  in  Oregon  is  that  there  are  no  easy  choices. 

The  research  does  show  that  various  kinds  of  treatments  and 
services  that  work  for  some  people  don't  work  so  well  for  others 
and  why  can't  the  Board  for  the  future  make  recommendations  that 
will  allow  us  to  have  the  information  so  that  Congress  can  make 
some  choices? 

Ms.  Feder.  Well,  Congressman,  we  see  when  we  look  at  the 
health  care  system  and  have  examined  it  over  the  last  several 
months,  we  see  absolutely  no  reason  for  having  in  this  system  a 
mechanism  for  denying  any  services  of  value  to  people. 

It  is  our  view  and  it  is  fundamental  to  the  President's  plan  that 
what  we  need  to  do  is  change  the  incentives  and  the  style  and  the 
operation  of  our  health  care  delivery  system  to  hold  doctors  and 
hospitals  and  other  practitioners  accountable  in  the  health  plans 
for  delivering  the  guaranteed  benefits  based  on  their  premium  bid 
and  to  assist  them  and  hold  them  accountable  for  doing  so  effi- 
ciently. 

And  it  is  our  view  that  that  is  the  change  that  needs  to  be  made 
in  this  system  and  that  doing — proceeding  down  that  route — will 
enable  the  health  care  system  to  provide  people  services  that  are 
of  value  to  them. 

Mr.  Wyden.  I  am  not  interested  at  all  in  making  sure  people  lose 
what  is  of  value  for  them.  That  is  what  I  fought  for  all  through  my 
career  in  public  service.  It  is  just  that  we  know  we  cannot  pay  in 
this  country  for  everything  in  the  health  care  system  that  some- 
body might  conceivably  say  at  some  point  would  be  of  some  value. 

Aiid  for  the  life  of  me,  I  can't  figure  out  why  you  all  won't  at 
least  make  recommendations  so  that  we  can  see  how  for  various  in- 
dividuals something  may  be  really  of  value  and  something  else  may 
not  be  so  valuable. 

Ms.  Feder.  Well,  I  actually  think  we  have  a  very  clear  mecha- 
nism for  focusing  services,  for  assuring  the  value  of  service  and 
that  is  in  the  relationship  between  the  doctor  and  patient  that  is 
in  the  context  of  the  health  plan  made  on  a  direct  basis  taking  into 
account  all  the  circumstances  that  the  individual  patient  puts  for- 
ward. It  is  not  a  system  of  rules  which  may  not  adequately  take 
into  account  those  individual  circumstances. 

Mr.  Wyden.  Well,  on  the  doctor-patient  issue,  for  example,  we 
hear  from  a  lot  of  physicians  that  they  can't  get  much  information 
on  the  comparative  value  of  medical  technologies.  We  are  finding 
in  this  country  that  insurance  companies,  health  maintenance  or- 
ganizations, they  are  buying  technology  in  the  dark  and  physicians 


48 


can't  get  this  kind  of  information  so  that  they  can  make  these  judg- 
ments you  are  talking  about. 

The  proposal  does  nothing  to  try  to  help  people  get  comparative 
information  up  front  before  a  doctor  buys  a  catheter  or  a  piece  of 
equipment  before  a  health  maintenance  organization  buys  a  piece 
of  equipment  and  why  not. 

Ms.  Feder.  Well,  I  think  we  do  include  those  provisions,  and  if 
they  are  not  strong  enough,  we  need  to  work  with  you  on  strength- 
ening them.  Because  we  share  your  concern  about  that  information 
and  we  have  included  in  the  plan  the  development  of  an  extensive 
quality  improvement  program  and  a  quality  assurance  system  that 
will  essentially  provide  us  data  that  we  have  not  had  here  to  date 
that  better  enables  everyone  in  the  system,  practitioners  being  a 
primary  audience,  to  assess  what  works  and  what  doesn't  alongside 
a  continued  investment  in  outcomes  research  to  enhance  our  capac- 
ity to  use  that  data  effectively. 

Mr.  Wyden.  Well,  let's  take  an  example.  You  are  running  a 
health  maintenance  organization  in  Portland,  Oreg.  A  medical  firm 
wants  to  sell  you  a  catheter  and  you  want  information  before  you 
make  that  purchase  as  to  how  that  new  catheter  would  compare  to 
what  you  are  already  using.  Catheter  is  a  big  chunk  of  the  budget 
certainly.  Nationally,  technology  is  responsible  for  40  percent  of  the 
rate  of  growth. 

How  do  you,  under  the  administration's  proposal,  get  that  infor- 
mation about  the  comparative  value  of  the  technology  prior  to  you 
making  a  purchase? 

Ms.  Feder.  Essentially,  I  think  it  becomes  part  and  parcel  of  the 
outcomes  research  initiatives  sponsored  by  the  Federal  Govern- 
ment of  the  promotion  of  valuation  of  effectiveness,  of  different 
techniques  and  technologies.  And  it  becomes  a  job  of  that  system, 
that  quality  assurance  system  to  provide  the  information  and  make 
certain  that  information  is  available  to  plans. 

Mr.  Wyden.  If  you  are  suggesting  that  the  Federal  Government 
is  going  to  put  such  a  massive  sum  of  money  up  to  evaluate  these 
technologies,  I  am  dying  to  see  it  because  the  one  agency  that  is 
working  in  technology  now,  the  agency  for  health  care  policy  and 
research,  is  this  itty-bitty  agency.  They  are  not  possibly  getting  out 
the  questions  that  the  health  maintenance  organization  in  Portland 
and  other  buyers  have,  one,  and  tell  me  if  

Ms.  Feder.  I  think  that  is  a  fair  point.  I  think  that  is  a  fair 
point,  Mr.  Wyden,  that  essentially  they  can  address  some  of  it  but 
by  no  means  all  of  it  and  if  there  are  needs  to  strengthen  the  infor- 
mation availability,  we  would  be  happy  to  examine  them  with  you. 

Mr.  Wyden.  My  time  is  up,  but  I  would  just  say,  Dr.  Feder — and 
I  know  of  your  interest  in  this  issue  in  particular — what  we  have 
got  to  do  is  get  incentives  to  the  private  sector  to  do  these  compara- 
tive technological  assessments  up  front. 

As  you  know,  I  have  a  proposal  at  your  shop  now.  We  are  anx- 
ious to  work  with  you  on  it,  but  it  is  40  percent  of  rate  of  growth 
in  health  care  in  this  country  and  I  don't  think  we  can  gloss  over 
it.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you  Mr.  Wyden.  I  recognize  members  now 
for  a  second  round  of  5  minutes  each. 
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Dr.  Feder,  just  sort  of  following  up  a  little  bit  on  Mr.  Wyden's 
questioning,  you  mentioned  the  quality.  He  was  talking  about  tech- 
nology, but  what  is  the  mechanism  for  assuring  quality  and  letting 
consumers  know  about  the  quality  of  the  various  plans? 

Ms.  Feder.  Essentially  we  have  incorporated  in  the  plan  the  de- 
velopment of  a  quality  improvement  program  that  relies  on  the 
data  that  is  regularly  collected  in  a  physician  visit  or  in  the  course 
of  a  hospital  stay  along  with  enrollment  data.  That  enables  the 
plans,  the  consumers,  the  alliances,  and  all  government  agencies 
essentially  to  examine  what  the  effectiveness  of  services  is. 

Mr.  WAXMAN.  So  the  plan  is  doing  what  is  necessary  to  monitor 
its  own  quality  by  taking  these  inspections. 

Ms.  Feder.  What  I  was  describing  was  the  information  system 
that  enables  plans  to  evaluate  their  quality  but  that  information  is 
also  available  to  the  State  in  certifying  the  plans.  It  is  the  State 
that  is  responsible  for  certifying  health  plans  and  quality  is  one  of 
the  measures  to  be  examined  in  that  process. 

Mr.  Waxman.  At  one  point,  the  President  talked  about  alliances 
doing  some  of  this  quality  regulatory  responsibility  but  now  it  is 
shifted  over  to  the  States. 

Ms.  Feder.  Well,  the  alliance  continues  to  make  information 
available  to  consumers  and  to  plans  through  the  Quality  Perform- 
ance Report  or  report  card  that  is  made  available  to  consumers  so 
that  they  can  evaluate  the  plans  they  are  choosing. 

Mr.  Waxman.  So  the  basic  place  where  we  look  for  quality  assur- 
ance through  regulations  and  monitoring  will  be  at  the  State  level. 

Ms.  Feder.  That  is  correct,  essentially,  subject  to  the  overall 
quality  improvement  program  as  developed  by  the  Board. 

Mr.  Waxman.  And  what  would  that  mean? 

Ms.  Feder.  TJie  Board  is  essentially  responsible  for  developing 
the  quality  assurance  program,  the  measures  of  quality  that  are 
provided  and  

Mr.  Waxman.  They  would  set  up  broad  standards  for  what  is 
good  quality,  what  is  good  care,  but  it  is  going  to  be  up  to  the 
States  to  say  whether  plan  X  or  Y  is  outside  the  bounds  of  provid- 
ing the  quality  that  is  required  of  them? 

Ms.  Feder.  I  believe  that  is  correct,  Mr.  Chairman. 

Mr.  Waxman.  Now,  this  whole  proposal  is  a  State-based  proposal 
and  that  has  some  advantages  but  also  the  potential  to  raise  some 
problems.  For  example,  a  metropolitan  statistical  area  could  be 
split  between  two  States  and  an  employer  in  New  York  City  could 
pay  a  different  weighted  average  premium  to  an  employee  who 
lived  in  New  Jersey  than  one  who  might  live  in  Manhattan. 

Health  plans  might  want  to  serve  a  whole  metropolitan  area  and 
to  do  that  would  need  to  deal  with  two  different  alliances,  in  some 
cases  even  two  different  States.  Probably  no  single  area  shows  the 
complications  that  can  arise  more  clearly  here  than  the  District  of 
Columbia  where  a  small  alliance  would  be  responsible  for  carrying 
within  its  premium  structure  many  unemployed  and  low  income 
people. 

Why  did  you  go  to  a  State-based  system  and  how  are  you  going 
to  solve  these  kinds  of  problems? 

Ms.  Feder.  Well,  we  have  gone  to  a  State-based  system,  as  you 
know,  because  it  is  the  President's  view  that  a  national  system,  a 


50 


one-size-fits-all  system,  is  not  the  best  way  to  deal  with  the  prob- 
lems of  our  health  care  system.  It  is  his  view  that  in  order  to  tailor 
the  system  and  its  operation  most  appropriately  to  the  needs  of 
citizens — we  need  a  State-based  system. 

Mr.  Waxman.  He  wants  a  State  system  and  we  have  got  a  State 
system.  How  do  you  and  he  propose  to  deal  with  these  very  prac- 
tical problems? 

Ms.  Feder.  Boundaries  do  pose  problems,  there  is  no  question 
about  that.  Essentially  one  has  to  find  mechanisms  for  dealing  with 
them.  When  an  area  crosses  State  boundaries,  there  are  explicit 
provisions  that  allow  cooperation  across  the  State  boundaries,  one 
would  hope  that  that  would  occur. 

It  is  clearly  true  that  plans  cross  State  boundaries,  which  I  think 
is  particularly  significant  for  consumers  in  a  lot  

Mr.  Waxman.  So  you  have  to  negotiate  separate  arrangements  in 
different  States,  different  alliances. 

Ms.  Feder.  That  is  correct. 

Mr.  Waxman.  If  they  have  to  pay  different  rates  for  some  em- 
ployee in  one  State  as  opposed  to  another  State,  that  is  just  the 
way  it  is? 

Ms.  Feder.  I  think  they  pay  different  dollars  now  depending  on 
health  costs  in  different  areas  and  that  continues. 

Mr.  Waxman.  Let's  go  back  to  the  State-based  program.  We  are 
letting  the  States  take  on  those  important  regulatory  functions  and 
I  want  to  know  whether  some  of  these  things  are  going  to  be  taken 
care  of  or  whether  they  are  going  to  fall  through  the  cracks. 

For  example,  who  is  responsible  for  monitoring  quality?  Obvi- 
ously the  State.  But  who  makes  sure  the  services  are  available  in 
all  these  areas  of  the  alliances?  Who  makes  sure  that  red  lining  is 
not  occurring?  Who  develops  the  services  in  areas  where  there 
aren't  many  providers?  Who  knocks  plans  out  of  the  system  if  they 
perform  poorly  and  who  decides  if  the  State  is  doing  an  adequate 
job? 

If  all  these  other  responsibilities  are  the  State's  job,  what  hap- 
pens if  the  State  is  not  doing  an  adequate  job? 

Ms.  Feder.  Well,  they  are  all  the  State's  job,  as  you  indicated, 
and  essentially  the  State — it  is  the  duty  of  the  State  to  provide  its 
plan  to  the  Board.  It  is  the  Board  that  judges  compliance  with 
those  plans  and  when  out  of  compliance  there  are  mechanisms  to 
respond. 

Essentially,  if  a  State  is  found  out  of  compliance,  then  it  is — in 
that  unfortunate  instance,  it  is  the  obligation  of  the  Secretary  of 
Health  and  Human  Services  to  create  a  functioning  system  in  that 
State. 

Mr.  Waxman.  Thank  you. 
Mrs.  Collins. 

Mrs.  Collins.  Dr.  Feder,  the  point  of  service  enrollment  proce- 
dure in  the  bill  states  that  the  individual  in  this  situation  would 
be  assigned  a  health  plan  at  random.  Isn't  it  most  likely  that  this 
enrollment  procedure  would  be  most  frequently  invoked  in  the  case 
of  lower  income  people  and  if  so,  wouldn't  it  be  more  sensible  to 
enroll  them  in  a  health  plan  with  the  lowest  cost  sharing  or  the 
lowest  premiums  among  the  available  options? 
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Ms.  Feder.  Mrs.  Collins,  I  think  that  the  random  assignment 
comes  only  if  they  have  not  exercised  the  choice,  if  they  do  have 
an  opportunity  for  choice  first  and  then  if  they  have  not  exercised 
it,  they  are  assigned  and  the  reason  for  assignment  is  to  ensure 
that  a  plan  is  held  accountable  for  making  payments  to  providers. 

And  if  there  are  some  adjustments  to  that  particular  mechanism 
that  we  need  to  examine  further,  we  are  happy  to  do  that. 

Mrs.  Collins.  Would  it  or  would  it  not  be  an  automatic  thing 
that  low  income  people  would  be  placed  in  the  least  expensive 
plans? 

Ms.  Feder.  They  are  randomly  assigned  as  you  indicated  across 
plans  so  that  it  does  not  have  the  result  you  explained — that  is  not 
the  way  it  is  designed. 

Mrs.  Collins.  OK.  And  in  addition  to  the  annual  right  to  change 
health  plans,  the  bill  would  allow  changes  in  enrollment  at  any 
time  for  a  good  cause.  Now,  I  would  like  to  know  what  good  cause 
or  what  several  good  causes  might  be,  if  you  please. 

Ms.  Feder.  Well,  I  believe  it  was — I  don't  know  if  it  was  you, 
someone  raised  earlier  the  issue  of  a  plan  that  was  really  not  deliv- 
ering on  its  obligations  that  posed  a  problem  in  terms  of  the  care 
of  a  patient.  It  would  seem  to  me  that  would  be  my  first  interpreta- 
tion as  to  what  good  cause  would  be  but  clearly  that  would  have 
to  be  specified  in  regulations. 

Mrs.  Collins.  Could  you  think  of  any  others  that  might  be  for 
good  cause? 

Ms.  Feder.  It  seems  to  me  what  people  are  primarily  concerned 
primarily  about  is  their  patient  care,  but  I  would  be  happy  to  think 
further  about  that  and  provide  that  for  the  record  if  you  wish. 

Mrs.  Collins.  Well,  we  will  talk  about  it  later  then.  The  bill  lists 
a  number  of  categories  of  information  that  should  be  provided  to 
consumers  to  aid  them  in  the  selection  of  the  health  care  plan,  yet 
some  other  items  were  not  included. 

Would  you  support  including  in  that  list  a  percentage  of  pre- 
miums spent  by  the  health  plan  on  administrative  expenses,  the 
number  of  complaints  against  a  plan  that  is  filed  by  consumers, 
and  a  description  of  the  procedures  used  to  control  the  utilization 
of  services? 

Ms.  Feder.  Well,  actually  the  last  is  a  requirement  of  plans.  The 
plans  must  publish  those  requirements  and  we  are — I  can't  commit 
at  this  time  but  we  are  happy  to  examine  things  such  that  will 
strengthen  this. 

Mrs.  Collins.  Such  as  number  of  complaints  and  so  forth. 

Ms.  Feder.  I  actually  believe  when  we  look  at  consumer  satisfac- 
tion, which  is  a  key  part  of  our  quality  surveys,  that  we  would  en- 
tertain that  kind  of  issue  as  part  of  assessing  consumer  satisfac- 
tion, so  although,  as  I  said,  I  would  need  to  look  at  the  specifics, 
I  think  it  is  broadly  consistent  with  our  objectives. 

Mrs.  Collins.  Could  you  tell  me  what  the  advantages  and  dis- 
advantages of  the  State  defining  its  Health  Alliance  as  an  arm  of 
the  government,  a  nongovernmental  nonprofit  entity,  or  a  quasi- 
public/quasi-private  entity  of  some  kind  would  be? 

Ms.  Feder.  I  think  in  terms  of  allowing  or  describing  an  array 
of  options  that  a  State  might  choose,  that  our  concern  here  was  to 
allow  States  flexibility  in  the  way  in  which  they  choose  to  operate 
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a  system.  We  did  not  want  to  predetermine  that  except  to  say  that 
regardless  of  the  administrative  mechanism  chosen,  that  the  alli- 
ances are  to  be  consumer  run,  essentially  having  the  employers 
and  consumers  involved  in  the  operation. 

Mrs.  Collins.  Some  critics  have  expressed  some  concern  over  the 
broad  authority  the  plan  would  give  to  alliances  to  exclude  health 
plans  from  competing  in  a  particular  alliance,  even  with  the  recent 
limits  on  excluding  fee-for-service  plans.  I  would  like  to  know  to 
what  extent  a  Health  Alliance  would  be  able  to  exclude  a  health 
plan  which  is  already  certified  to  do  business  in  the  State  in  which 
an  alliance  is  to  be  located. 

Ms.  Feder.  Madam  Chairwoman,  we  have  heard  some  of  those 
concerns  and  responded  to  them  as  we  put  forward  the  legislative 
language  and  essentially  the  alliances  accept  all  plans  that  are  cer- 
tified by  the  State  with  the  exception  that  I  raised  if  they  have  the 
option  to  exclude  plans  whose  premiums  exceed  20  percent  of  the 
average. 

Mrs.  Collins.  Thank  you. 

My  time  has  expired,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mrs.  Collins. 

Mr.  Stearns. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Dr.  Feder,  I  would  like  to  just  return,  if  you  would  be  so  kind, 
to  our  chart  here  that  we  talked  about  earlier  in  which  we  talked 
about  merely  shifting  the  number  of  individuals  enrolled  in  the 
various  plans  can  result  in  actual  premiums  exceeding  the  allowed 
premiums  under  the  Clinton  plan. 

Plans  can  either  negotiate  lower  provider  rate  or  tighten  control 
over  utilization,  meaning  fewer  individuals  get  fewer  services.  At 
some  point,  however,  plans  may  find  that  they  are  unable  to  pay 
doctors  and  hospitals  less  and  are  also  unable  to  curtail  services. 

With  a  cap  limit  on  premiums  collected  and  an  open-ended  obli- 
gation to  provide  mandated  benefits,  many  plans  will  be  either 
forced  to  withdraw  from  the  market  or,  worse,  become  insolvent.  In 
the  event  of  a  plan's  bankruptcy,  the  State  may  assess  other  plans 
within  the  State  up  to  2  percent  of  their  premiums. 

Won't  even  the  additional  assessment  of  2  percent  push  other 
plans  into  bankruptcy  since  the  average  health  insurer  profit  mar- 
gin is  only  1.75  percent,  less  than  2  cents  on  the  dollar? 

Ms.  Feder.  Mr.  Stearns,  I  think  it  is  again  appropriate  to  go 
back  to  the  assumptions  that  are  underlying  your  question  because 
I  think  that  what  they  suggest  is  a  very  limited  time  in  the  mar- 
ketplace to  enable  providers  to  deliver  health  care  more  efficiently 
than  they  do  today. 

We  have  a  great  deal  of  confidence  that  under  the  new  incentives 
in  the  system  that  there  are  tremendous  gains  to  be  had  from 
greater  efficiencies  in  the  system,  from  more  focus  on  delivering — 
truly  having  health  plans  focus  truly  on  delivering  quality  health 
care  at  affordable  prices  rather  than  on  risk  selection.  And,  con- 
sequently, we  don't  foresee  the  pattern  that  I  just  put  forward. 

Mr.  Stearns.  In  many  cases,  a  State  may  have  only  three  to  five 
health  plans  within  each  alliance.  How  do  you  propose  to  cover  the 
cost  of  failure  given  the  limited  number  of  plans  subject  to  pre- 
mium assessments? 
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Ms.  Feder.  Well,  again,  the  number  of  plans  obviously  will  vary 
with  the  population  density  and  as  many  plans  as  there  are,  the 
alliance  would  accept. 

On  solvency,  I  would  defer  to  Mr.  Claxton. 

Mr.  Claxton.  There  are  several  pieces  of  the  whole  puzzle  when 
you  look  at  them  that  make  it  clearer — an  insolvency  should  not 
have  the  same  effect  in  the  future  as  it  has  today.  In  terms  of  the 
amount  of  outstanding  claims  that  are  owed,  with  the  electronic 
billing  system  and  the  administrative  simplification  as  happens  in 
this  system,  claims  get  paid  fairly  quickly  so  there  is  no  reason  to 
think  that  an  insolvency  would  have  many  outstanding  claims  to 
be  paid. 

Individuals,  when  a  plan  becomes  insolvent,  are  reenrolled  into 
other  plans  very  quickly  so  there  shouldn't  be  any  length  of  time 
in  which  the  fund  has  to  cover  any  claims.  I  think  we  are  talking 
about  a  small  amount  of  money. 

Mr.  Stearns.  The  Clinton  plan  has  maximum  capital  standards 
for  health  plans  that  might  meet  the  Federal  requirements  estab- 
lished by  the  National  Health  Board  under  section  1505(1)  of  the 
bill.  However  when  I  turn  to  section  1505  on  page  259,  there  was 
no  section  I  outlining  these  requirements.  Also,  the  State  is  to  es- 
tablish guarantee  fund  requirements  in  accordance  with  section 
505(J)(2)  but  there  is  no  section  (J)(2)  in  the  bill. 

This  is  quite  disturbing.  Could  you  please  explain  why  these  sec- 
tions are  missing.  It  appears  that  there  are  a  lot  of  sections  miss- 
ing from  this  bill.  Now,  we  have — if  you  like,  we  can  give  this  to 
you  to  confirm  this. 

Mr.  Claxton.  No,  I  understand  the  question.  I  believe  the  first 
reference  was  to  1503(1)  or  something  or  (J)  or  something  like  that. 

Mr.  Stearns.  1505(1)  of  the  bill. 

Mr.  Claxton.  It  should  have  been  1503(J).  If  you  look,  there  is 
a  section  there.  It  is  just  a  misreference  and  we  do  apologize  for 
that. 

Mr.  Stearns.  There  is  no  section  (J)(2)  in  the  bill  but  it  is 
not  

Mr.  Claxton.  Section  1503(J),  I  believe.  We  can  find  the  right 
reference  for  you.  We  apologize  if  the  reference  is  wrong. 

Mr.  Stearns.  OK.  In  addition,  the  Clinton  plan  requires  State 
designated  agencies  to  assume  control  of  failed  plans.  Typically 
failing  plans  will  seek  to  merge  with  a  healthy  plan.  How  would 
State  agencies  handle  a  failed  fee-for-service  plan  if  only  one  or  two 
existed  in  the  alliance? 

What  would  be  the  impact  of  merging  a  fee-for-service  plan  with 
an  HMO  or  preferred  provider  plan?  Wouldn't  competition  be  seri- 
ously reduced?  What  do  you  expect  consumers'  response  to  be,  espe- 
cially in  rural  areas  where  they  are  forced  into  joining  an  HMO  or 
PPO  program? 

Mr.  Claxton.  It  is  not  clear  to  me  that  typically  failing  plans  are 
merged  with  other  plans.  They  sometimes  are  rehabilitated.  They 
are  sometimes  brought  back  with  new  capital  infusions  and  some- 
times they  are  liquidated  and  their  enrollees  moved  to  other  plans. 
It  is  possible  that  you  can  arrange  mergers  in  certain  cases. 

I  am  not  sure  that  is  common  with  fee-for-service  plans,  but  it 
doesn't  occur  to  me  there  is  anything  in  particular  about  this  plan 
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that  would  inhibit  the  ability  of  a  State  regulator  to  find  partners 
for  a  plan  if  that  was  appropriate  or  to  liquidate  the  plan  and  find 
new  enrollment  for  the  people  if  that  was  most  appropriate. 

Each  insolvency  has  to  sort  of  be  handled  on  its  own  basis  in 
terms  of  what  makes  sense  in  that  marketplace  and  that  is  what 
regulators  do  today. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Stearns. 

Mr.  Wyden. 

Mr.  Wyden.  Dr.  Feder,  a  question  about  ERISA.  My  State  is 
ready  to  cover  uninsured  workers,  in  effect,  before  the  President's 
proposal.  I  think  there  are  some  other  States  as  well.  It  seems  to 
me  your  bill  thoughtfully  goes  about  the  ERISA  question,  but 
would  the  administration  be  receptive  to  giving  my  State  and  per- 
haps others  this  limited  ERISA  waiver  earlier  if  we  in  effect  were 
pursuing  it  with  the  same  kinds  of  standards  that  the  administra- 
tion is  pursuing  in  their  overall  national  approach  to  ERISA? 

Ms.  Feder.  Congressman,  I  cannot  speak  to  the  specifics  of  an 
ERISA  waiver  predating  the  reform  plan.  What  I  can  say  is  that 
we  have  included  in  the  reform  plan  transition  schedule  a  specific 
mechanism  to  allow  States  that  are  able  to  move  rapidly  consistent 
with  the  fundamental  features  of  reform  to  do  so  and  would  be 
happy  to  work  with  any  State  to  proceed  in  that  direction. 

Mr.  Wyden.  On  this  matter  of  consumer  information,  I  had  a 
hearing  in  June  and  found  that  something  like  33  States  are  bot- 
tling up  essential  information,  information  about  C-section  rates, 
information  about  hospital  services,  this  sort  of  thing. 

What  about  the  idea  of  Federal  law,  in  effect,  preempting  these 
State  statutes  that  are  restricting  information  that  could  be  of  such 
value  to  consumers.  My  concern  is — I  think  the  administration  is 
on  target  with  your  report  cards.  I  think  it  makes  sense,  but  my 
concern  is  it  probably  is  going  to  take  us  10  years  to  get  out  that 
kind  of  information.  Why  not  let  a  thousand  flowers  bloom  now,  go 
to  bat  for  the  consumer  now,  and  in  effect  have  Federal  law  pre- 
empt all  these  State  laws  that  are  bottling  up  information? 

Ms.  Feder.  Well,  I  certainly  would  share  your  concern  about 
going  to  bat  for  the  consumer  and  would  be  glad  to  explore  any 
specific  issues  with  you,  but  I  think  there  is  a  concern  about  infor- 
mation and  that  it  be  good  information  and  that  is  why  we  have 
invested  as  much  energy  as  we  have  in  the  quality  improvement 
program  that  is  included  in  the  President's  plan. 

Mr.  Wyden.  I  think  your  statement  is  valid.  I  would  only  say, 
consistent  with  consumer  safeguards,  let  us  override  those  State 
laws  that  have  essentially  been  put  in  place  by  medical  lobbyists 
who  can  keep  the  public  from  getting  good  information  about  this 
informational  help  to  the  consumer.  If  we  don't,  we  are  going  to  be 
sitting  here  for  6,  8,  10  years  trying  to  get  data  on  report  cards. 

Let  me  make  one  last  point  and  get  your  thoughts  on  it  as  well. 
I  share  Chairman  Waxman's  views  on  this  subsidy  question.  I  am 
concerned  that  if  you  don't  lock  in  the  protection  for  the  poor,  you 
are  playing  Russian  roulette  with  those  vulnerable  people.  You 
don't  want  that  and  I  don't  want  it. 

It  seems  to  me  the  better  way  to  do  it  is  rather  than  just  say 
"trust  Congress,"  why  not  build  in  a  mechanism  so  that  if  those 
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caps  on  the  subsidies  are  hit  in  any  specific  year  Congress  would 
then  have  to  go  after  the  programs  that  benefit  the  wealthy  and 
the  affluent.  That  way  we  wouldn't  just  say,  oh,  let's  deal  with  it 
sometime  down  the  road,  wait  for  the  Titanic  to  crash  and  all  that 
kind  of  thing,  but  we  have  a  mechanism  for  dealing  with  it  in  any 
given  year  that  would  lock  in  the  protection  for  the  poor  that  I 
think  the  President  wants  and  you  want. 

Ms.  Feder.  Well,  I  think,  Mr.  Wyden,  that  we  have  looked  at  a 
mechanism  that  would  deal  with  a  problem  if  it  arose  in  any  given 
year  and  essentially,  as  I  indicated  earlier,  we  think  that  in  the  un- 
likely event  that  the  funds  are  inadequate,  that  we  have  a  mecha- 
nism that  deals  with  it  or  requires  that  we  all  deal  with  it  for  all 
Americans. 

Mr.  Wyden.  I  think  what  you  are  really  saying  is  we  are  going 
to  trust  the  Congress  and  somewhere,  someday,  somehow,  it  is 
going  to  work  out  and  I  think  it  is  a  prescription  at  a  minimum 
for  chaos.  It  certainly  increases  the  vulnerability  of  poor  people. 
That  is  not  what  the  President  wants.  That  is  not  what  you  want 
and  I  hope  we  can  continue  to  pursue  a  better  way  to  address  what 
happens  if  the  subsidy  cap  is  hit. 

Ms.  Feder.  If  I  may,  Mr.  Chairman,  I  would  just  say  that  it  is 
absolutely  not  our  intent  to  have — to  hold  the  low-income  popu- 
lation at  risk.  We  do  not  believe  that  we  have  done  that.  And  rath- 
er than  describe  it  as  you  did,  I  would  say  that  we  believe  that  we 
are  holding  the  Congress  and  the  President  accountable  to  all  of  us 
as  citizens. 

Mr.  Waxman.  Thank  you,  Mr.  Wyden. 

Mr.  McMillan. 

Mr.  McMillan.  Thank  you,  Mr.  Chairman.  I  can  foresee  Con- 
gress in  the  spring  of  the  year,  coming  down  to  within  3  months 
of  the  end  of  the  Federal  fiscal  year  and  being  presented  with  a 
dire  emergency  appropriations  bill  of  extraordinary  amounts  that 
would  make  what  we  look  at  today  pale  by  comparison. 

Section  1551  of  the  bill  sets  minimum  capital  requirements  for 
plans  offered  by  regional  Health  Alliances.  Section  B  of  that  section 
states  that  the  minimum  capital  requirements  are  $500,000.  Sec- 
tion C  states  the  Board  may  require  additional  capitalization  but 
there  is  no  requirement  that  they  do  so. 

Potentially  in  this  system  we  could  easily  see  health  care  plans 
enrolling  tens  of  thousands  of  individuals  with  budgets  in  the  hun- 
dreds of  millions.  I  think  the  largest  HMO  in  the  State  of  North 
Carolina  probably  has  in  excess  of  170,000  participants,  so,  to  me, 
the  $500,000  equity  requirement  is  ludicrous. 

This  is  particularly  true  considering  the  committee's  experience 
with  Medicaid  managed  health  care  plans.  Through  Chairman 
Waxman's  diligent  work,  this  committee  has  identified  many  in- 
stances of  Medicaid  HMO's  being  grossly  undercapitalized.  This 
has  led  to  managed  care  plan  failures  with  the  result  that  provid- 
ers such  as  hospitals  are  owed  millions  of  dollars.  Obviously  it  has 
also  led  to  disruptions  of  medical  care  that  Medicaid  recipients  re- 
ceive. 

To  some  of  this  problem,  the  chairman  at  one  point  during  this 
subcommittee's  deliberations  during  the  1993  Reconciliation  Bill  of- 
fered a  provision  that  required  for-profit  managed  care  plans  to 
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maintain  a  ratio  of  equity  capital  to  plan  contract  payments  of  not 
less  than  10  to  1  under  the  $5,000  equity  requirement.  The  Presi- 
dent's plan  would  simply  provide  an  equity  base  for  a  plan  of  only 
about  than  2,800  people  based  upon  your  average  $1,800  cost  as- 
sumption of  the  plan. 

Would  you  give  us  the  rationale  for  setting  the  capital  require- 
ments low  and  do  you  think  it  perhaps  is  something  which  is  not 
targeted  appropriately  in  the  bill? 

Ms.  Feder.  I  would  ask  Mr.  Claxton  to  speak  to  that  issue. 

Mr.  Claxton.  Mr.  McMillan,  we  spent  a  good  deal  of  time  look- 
ing at  the  capital  standards  and  we  looked  at  the  variation  across 
States  in  the  minimum  capitalization  rates  and  what  they  do  in 
terms  of  ongoing  capitalization.  Let  me  stress,  first,  that  this  is  a 
minimum  standard.  We  don't  expect  all  States  to  necessarily  come 
down  to  this,  but  in  many  States,  their  initial  standards  for  HMO's 
and  Blue  Cross  plans  are  less  than  $500,000  so  this  is  a  floor. 

At  the  same  time,  we  asked  the  National  Association  of  Insur- 
ance Commissioners  to  develop  a  risk-based  capital  standard,  that 
would  be  flexible  enough  to  address  the  needs  for  additional  capital 
as  plans  grew  and  looking  at  the  relation  of  types  of  competition 
they  are  up  against,  the  types  of  areas  they  serve  and  the  number 
of  enrollees,  and  we  fully  expect  that  the  Board  will  take  their  rec- 
ommendation into  account  in  developing  additional  capital  stand- 
ards for  health  plans. 

I  should  say  one  of  the  other  things  we  struggle  with  here  when 
you  look  at  the  goals  of  rural  communities  to  develop  networks,  you 
know,  rural  networks  that  can  be  health  plans,  we  got  a  lot  of  pres- 
sure not  to  make  this  number  too  high  in  terms  of  initial  capital- 
ization of  small  rural  networks. 

What  the  $500,000  does  in  combination  with  additional  stand- 
ards by  the  Board  for  risk-based  capital,  it  allows  a  reasonable  cap- 
italization for  small  rural  networks  but  then  it  could  be  flexible 
enough  to  have  additional  capital  where  necessary  for  larger  health 
plans. 

Mr.  McMillan.  Well,  of  course,  the  Board  doesn't  have  to  accept 
NAIC  recommendations. 

I  think  this  gets  to  the  issue  as  to  whether  or  not  the  President's 
plan  is  essentially  going  to  foster  competition  or  not.  My  conclusion 
because  of  a  lot  of  other  factors  is  that  your  proposal  is  going  to 
force  consolidation  on  an  enormous  scale,  so  that  the  500,000  will 
be  swept  aside  in  short  order  by  consolidation  and  that  a  company 
plan  capitalized  at  500,000  isn't  going  to  survive  at  that  level.  Its 
risk  base  is  not  broad  enough,  and  so  forth  and  so  on.  This  is  some- 
thing that  needs  perhaps  additional  attention. 

Ms.  Feder.  Congressman,  we  would  like  to  pursue  that  with  you 
because,  as  I  think  Mr.  Claxton's  remarks  were  indicating,  we 
wanted  a  standard  that  was  flexible.  And  it  is  our  goal  to  foster 
competition,  so  we  would  be  happy  to  examine  that  further  with 
you. 

Mr.  McMillan.  Thank  you. 

Mr.  Waxman.  Thank  you,  Mr.  McMillan. 

Mr.  Claxton,  Dr.  Feder,  we  appreciate  you  being  here  to  walk  us 
through  some  of  these  structural  questions.  It  has  been  helpful 
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and,  of  course,  we  are  looking  forward  to  working  with  you  further 
on  this  legislation. 

Ms.  Feder.  Thank  you,  Mr.  Chairman  and  Madam  Chairwoman. 

Mr.  Waxman.  Our  first  panel  this  morning  includes  representa- 
tives of  two  States,  Washington  and  Florida,  that  have  recently 
taken  steps  to  establish  purchasing  alliances  to  expand  access  to 
health  benefits.  While  these  efforts  differ  in  some  important  ways 
from  what  the  President's  plan  proposes,  they  do  offer  some  valu- 
able lessons  about  what  we  can  expect  from  broader  reform  initia- 
tives. 

Margaret  Stanley  is  Administrator  of  Washington  State  Health 
Care  Authority.  This  agency  has  responsibility  for  purchasing 
health  coverage  for  all  State-funded  programs  including  all  State 
employees.  Ree  Sailors  is  the  President  and  Chief  Executive  Officer 
of  the  Florida  Health  Access  Corporation,  a  private  nonprofit  cor- 
poration established  by  State  legislation.  The  corporation  acts  as  a 
purchasing  agent  for  about  3,000  small  employers  throughout  the 
State. 

I  want  to  thank  both  of  you  for  participating  in  today's  hearing. 
We  look  forward  to  having  the  benefit  of  your  experience  in  pur- 
chasing health  care.  Your  written  statements  will  be  included  in 
our  hearing  record  in  its  entirety.  What  I  would  like  to  ask  each 
of  you  to  do  is  limit  your  oral  presentation  to  no  more  than  5  min- 
utes. 

Ms.  Stanley,  we  will  start  with  you. 

STATEMENTS  OF  MARGARET  T.  STANLEY,  ADMINISTRATOR, 
WASHINGTON  STATE  HEALTH  CARE  AUTHORITY,  AND  REE 
SAILORS,  PRESIDENT,  FLORIDA  HEALTH  ACCESS  CORP. 

Ms.  Stanley.  Thank  you.  I  am  Margaret  Stanley,  Administrator 
of  the  Washington  State  Health  Care  Authority.  It  is  a  pleasure  to 
be  with  you  this  morning. 

Washington  State  has  passed  the  most  comprehensive  health 
care  reform  act  of  any  State  in  the  Nation.  Our  approach  is  similar 
to  President  Clinton's  in  that  it  relies  strongly  on  private  market 
incentives.  By  controlling  costs  through  a  combination  of  managed 
competition  and  macro  level  regulation,  we  will  be  able  to  provide 
access  to  affordable  health  insurance  for  all  of  our  State  citizens. 

Health  Insurance  Purchasing  Cooperatives,  HIPC's,  or  Health  Al- 
liances as  they  are  called  under  the  President's  plan,  are  assigned 
an  important  role  in  the  managed  competition  model.  I  will  use  the 
two  terms  somewhat  interchangeably. 

There  are  several  different  methods  to  structure  Health  Alliances 
and  the  approach  chosen  by  the  President  has  merit.  Health  Alli- 
ances are  quasi-public  agencies  governed  by  a  board  with  broad 
representation.  The  primary  role  of  Health  Alliances  will  be  to  ad- 
minister health  coverage  for  everyone  in  a  given  region  of  the  Unit- 
ed States. 

Health  Alliances  will  also  decide  which  health  plans  will  be  of- 
fered in  an  area  and  oversee  the  financing,  marketing,  and  enroll- 
ment processes.  Further,  Health  Alliances  will  collect,  analyze,  and 
publish  data  on  all  health  plans  they  offer  to  give  consumers  the 
information  they  need  to  comparison  shop. 
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Some  of  the  benefits  of  the  Health  Alliance  are  that  employers 
who  currently  do  not  offer  benefits  to  employees  will  find  it  more 
affordable  to  do  so,  especially  small  employers. 

Employers  who  currently  do  offer  benefits  will  be  able  to  offer 
more  choice  of  plans  to  employees.  There  will  be  greater  portability 
of  benefits  as  workers  change  jobs.  And  standardized  administra- 
tion will  lower  costs  for  employers  and  health  plans  and  make  it 
simpler  to  administer. 

It  should  also  be  less  risky,  as  Health  Alliances  will  adjust  pre- 
mium rates  to  plans  based  on  the  characteristics  of  the  populations 
they  serve. 

The  structure  of  the  proposed  Health  Alliances  in  Washington 
State  is  somewhat  different  than  the  President's  proposal.  In 
Washington  State  there  are  two  types  of  health  insurance  purchas- 
ing cooperatives,  four  private  HIPC's,  one  in  each  designated  re- 
gion, and  one  public  HIPC  Statewide.  Employers  and  individuals 
may  purchase  through  the  public  HIPC  or  through  the  private 
HIPC  or  directly  from  health  plans. 

All  employers  are  mandated  to  provide  health  insurance  for  em- 
ployees and  dependents,  but  they  do  have  a  choice  of  purchasing 
through  the  public  or  private  HIPC  or  directly  from  the  health 
plans  in  which  case  they  must  offer  three  to  their  employees,  in- 
cluding the  lowest  priced  plan. 

The  private  Health  Alliances  or  HIPC's,  as  I  mentioned,  are  vol- 
untary, not  in  competition  with  each  other,  self-starting;  that  is, 
they  do  not  have  government  funds,  member  owned  and  governed, 
fairly  large  with  a  minimum  of  150,000  enrollees.  The  regulatory 
power  over  them  is  split  between  two  agencies,  a  Health  Services 
Commission  which  sets  standards,  and  the  insurance  commis- 
sioner, which  implements  and  regulates. 

The  Health  Alliances  will  be  purchasers,  not  insurers,  and  they 
are  required  to  offer  all  certified  health  plans. 

All  State  health  care  purchasing  will  be  consolidated  under  the 
health  care  authority,  which  serves  as  the  public  HIPC.  We  cur- 
rently have  an  administrative  budget  of  about  $26  million  a  year 
and  serve  over  300,000  individuals,  which  will  expand  to  well  over 
half  a  million  soon  under  our  health  care  reform.  We  currently 
have  about  120  employees. 

The  scope  of  the  Health  Care  Authority's  responsibilities  is  simi- 
lar to  those  of  the  private  Health  Alliances.  We  community  rate, 
collect  employer  and  individual  payments,  determine  eligibility, 
contract  with  and  offer  23  managed  care  plans.  We  risk  adjust  plan 
rates  based  on  age,  sex,  and  family  size,  and  we  are  currently 
studying  other  methods  of  risk  adjustment.  We  oversee  marketing 
and  enrollment  and  collect  and  distribute  information  to  consum- 
ers. 

We  also  operate  a  self-insured  benchmark  plan  Statewide  which 
allows  us,  consumers  and  purchasers,  to  measure  the  performance 
of  other  insurers  against  our  self-insured  plan's  own  cost  control  ef- 
forts. It  also  allows  us  to  offer  coverage  in  regions  of  the  State 
which  don't  attract  managed  care  plans  or  not  enough  of  them,  and 
for  those  consumers  who  travel  or  live  outside  of  State,  it  provides 
coverage  for  them. 
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In  order  for  this  approach  of  public  and  private  Health  Alliances 
to  work,  there  needs  be  to  be  a  fair  and  level  playing  field  for  both 
private  and  public  purchasers;  for  example,  having  to  play  by  the 
same  regulatory  rules,  having  equitable  tax  burdens,  and  spreading 
the  burden  of  high-risk  populations  through  community  rating. 

There  are  a  number  of  issues  worthy  of  further  discussion  which 
are  described  in  my  written  testimony  about  competition  among 
Health  Alliances,  governance  and  accountability,  regulation  and  en- 
forcement powers,  size  and  so  on.  I  will  discuss  just  a  couple  quick- 

ly. 

On  the  issue  of  competition,  we  believe  that  competition  among 
private  Health  Alliances  is  not  the  best  approach  because  Health 
Alliance  size  is  critical  and  the  more  Health  Alliance  there  is  are, 
the  smaller  each  is  likely  to  be. 

There  could  be  cost  shifting  among  competing  Health  Alliances. 
It  could  be  inefficient  with  the  requirement  to  create  multiple  ad- 
ministrative structures.  And  comparison  shopping  for  consumers 
would  be  difficult.  They  would  need  to  choose  not  only  their  own 
health  plan,  but  also  their  Health  Alliance.  And  benefits  would  be 
less  portable  as  competing  Health  Alliances  would  offer  different 
health  plans. 

In  terms  of  governance  and  accountability,  health  allowances 
could  be — Health  Alliances  could  be  quite  powerful,  but  they  are 
not  unique  in  that  regard.  Government  would  need  to  have  some 
oversight  or  setting  standards  and  monitoring  operations,  and  a 
clear  plan  of  recourse  in  case  performance  is  poor.  They  also  should 
be  required  to  disclose  information  and  public  records. 

Mr.  Waxman.  Ms.  Stanley,  the  rest  of  that  statement  is  going  to 
be  in  the  record,  but  we  are  going  to  have  to  move  on,  limiting  the 
testimony.  But  thank  you  very  much. 

[Testimony  resumes  on  p.  72.] 

[The  prepared  statement  of  Ms.  Stanley  follows:] 
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Controlling  Health  Costs  and  Expanding 

Access  to  Care: 
The  Value  of  Purchasing  Cooperatives 


Margaret  T.  Stanley,  Administrator 
Washington  State  Health  Care  Authority 

Washington  State  has  developed  the  most  comprehensive  health  care  reform  act  of  any  state  in  the 
nation.  Our  approach  is  similar  to  President  Clinton's  in  that  it  relies  strongly  on  private  market 
incentives  to  achieve  what  government-financed  systems  normally  try  to  accomplish  through  regulation. 
By  controlling  costs  through  a  combination  of  managed  competition  and  macro-level  regulation,  we  will 
in  turn  be  able  to  provide  access  to  health  insurance  for  most  of  our  state's  citizens. 

Health  Insurance  Purchasing  Cooperatives  (HTPCs),  or  Health  Alliances  as  they  are  called  under  the 
President's  Plan,  are  assigned  an  important  role  in  the  managed  competition  model  There  are  several 
different  ways  to  structure  Health  Alliances,  and  the  approach  chosen  by  the  President  has  merit. 

What  is  a  Haalth  Alllanca? 

Health  Alliances  are  quasi-public  agencies  governed  by  a  board  with  broad  representation  (analogous  to 
"sickness  funds"  in  Germany).  The  primary  role  of  Health  Alliances  will  be  to  administer  health 
coverage  for  everyone  in  a  given  region  of  the  United  States.  Health  Alliances  will  also  decide  which 
health  plans  will  be  offered  in  an  area  and  oversee  the  financing,  marketing,  and  enrollment  processes. 
Further,  Health  Alliances  will  collect,  analyze  and  publish  data  on  all  health  plans  under  contract  to  give 
consumers  the  information  they  need  to  comparison  shop. 
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What  is  the  Value  of  a  Health  Alliance? 

Employers  who  currently  do  not  offer  benefits  to  employees  will  find  it  more  affordable  to  do  so  - 
A  disproportionate  number  of  uninsured  Americans  work  for  small-sized  firms.  Most  small-sized  firms 
lack  the  market  clout  to  negotiate  affordable  rates  with  insurance  companies.  Health  Alliances  will 
consolidate  the  purchasing  power  of  individuals  and  small  groups  in  a  given  region,  making  health  care 
coverage  more  affordable  for  all  citizens. 

Employers  who  currently  offer  benefits  will  be  able  to  offer  more  plans  to  employees  -  Purchasing 
through  an  Alliance  will  make  it  easier  and  more  affordable  for  employers  to  offer  additional  plan 
choices  to  employees.  This  is  because  employers  will  not  have  to  incur  the  administrative  costs  for 
extra  choices. 

Greater  portability  of  benefits  -  Individuals  who  enroll  through  a  Health  Alliance  will  continue  to  be 
covered  by  the  same  health  plan  as  they  move  from  job  to  job. 

Consolidated  administration  lowers  the  costs  and  makes  It  easier  -  Health  Alliances  will  centrally 
perform  the  administrative  functions  traditionally  undertaken  by  individual  employers  and  other 
purchasers.  Standardized  administration  will  also  reduce  the  overhead  costs  for  health  plans  which  now 
deal  with  a  blizzard  of  different  forms  and  multiple  enrollment  and  payment  processes. 

Less  bureaucracy  and  greater  expertise  -  Health  Alliances  will  serve  as  the  health  benefits  experts. 
Employers  and  consumers  will  have  a  cost-effective  place  to  go  to  have  their  questions  answered  about 
quality  of  care,  plan  changes,  network  stability,  benefits,  cost,  etc. 

It  may  be  less  risky  -  Health  Alliances  will  be  able  to  detect  plans  which  discriminate  against  enrolling 
sick  people.  Health  Alliances  also  will  be  in  a  position  to  adjust  health  plan  rates  to  account  for 
legitimate  differences.  For  instance,  a  health  plan  may  serve  a  higher-than-average  number  of  elderly 
people,  either  through  random  enrollment  or  because  they  specialize  in  geriatric  care. 
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Th«  Structure  of  Health  Alliances  in  Washington  State 

Washington  State  has  taken  a  unique  approach.  There  will  be  two  types  of  Health  Alliances  (called 
"Health  Insurance  Purchasing  Cooperatives"  or  "HIPCs").  Four  private  HIPCs  in  designated  regions 
and  one  public  HIPC  statewide.  Employers  may  purchase  through  the  public  HIPC  as  well  as  the 
private  HIPCs.  In  order  for  this  to  work,  the  playing  field  must  be  level  for  all  purchasers,  and  the 
HIPC  structure  must  be  compatible  with  other  system  reforms. 

Private  Haalth  Alliances 

Health  Insurance  Purchasing  Cooperatives  are: 

•  Voluntary  -  Employers  and  individuals  have  several  purchasing  options  and  will  only  purchase 
through  a  HIPC  if  they  decide  there  is  a  value  to  them. 

•  Not  in  competition  with  each  other  -  There  will  be  four  regions  of  the  state  with  only  one  HTPC 
allowed  in  each  region. 

•  Self-starting  -  The  private  sector  has  the  responsibility  to  form  the  HIPCs  The  funding  for 
administration  and  benefits  comes  from  employers  and  individuals  who  purchase  through  the  HTPC. 
There  are  no  state  or  federal  dollars  that  are  used  for  the  start-up  or  ongoing  administration  of  the 
HTPC  structure  itself. 

•  Member-owned  and  governed  -  HIPCs  are  private,  non-profit  organizations.  The  Insurance 
Commissioner  will  review  HTPC  applications  and  appoint  one  HTPC  each  in  four  regions  of  the 
state. 

•  Fairly  large  -  Each  HTPC  must  have  at  least  150, 000  people  enrolled.  This  is  large  enough  to 
develop  adequate  purchasing  expertise,  and  operate  with  economies  of  scale. 
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•  Regulatory  powers  split  between  governmental  agencies  -  Regulation  and  oversight  of  the 
health  care  system  is  balanced  between  the  newly  created  Health  Services  Commission  (HSC),  and 
the  Office  of  the  Insurance  Commissioner.  The  four  regional  HIPCs  primarily  serve  an 
administrative  function.  For  instance; 

-  The  new  state  Health  Services  Commission  sets  standards  for  certified  health  plans  and  the 
Insurance  Commissioner  certifies  and  decertifies  health  plans  based  on  these  standards. 

-  The  Health  Services  Commission  defines  four  geographic  regions  and  sets  the  requirements  for 
HTJPCs.  The  Insurance  Commissioner  must  approve  the  creation  of  a  HIPC  and  will  regulate  its 
performance  based  on  these  requirements. 

-  The  Health  Services  Commission  develops  standards  for  benefit  portability  among  certified 
health  plans.  The  Insurance  Commissioner  implements  and  enforces  portability  requirements. 

•  Purchasers,  not  insurers  -  HXPCs  are  prohibited  from  assuming  financial  risk,  and  will  offer 
certified  health  plans  at  the  same  community  rate  offered  to  employers  outside  the  HIPC. 

•  Required  to  offer  all  health  plans  -  HIPCs  must  contract  with  all  health  plans  in  their  region. 
State  Purchasing 

All  state-funded  purchasing  for  health  care  will  be  consolidated  under  one  state  agency,  the  Health  Care 
Authority  (HCA),  over  the  next  four  years.  Right  now,  the  HCA's  administrative  budget  is  $26  million 
a  year  to  serve  565,000  adults  and  children.  The  scope  of  our  responsibilities  is  similar  to  those  of  the 
private  HIPCs,  For  instance,  the  Health  Care  Authority: 
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•  Community-rate*  premiums  -  Currently,  all  public  employees'  premiums  are  community-rated. 
Over  the  next  four  years,  other  groups  whose  benefits  are  purchased  by  the  state  will  be  merged  into 
this  single  risk  pool.  There  is  no  medical  underwriting  for  our  plans  and  within  the  two  years,  pre- 
existing condition  exclusions  will  be  phased  out. 

•  Collects  employer  and  individual  payments  -  We  bill  and  collect  employer  and  individual 
payments  based  on  plan  choice  and  the  subscriber's  financial  situation. 

•  Determines  eligibility  -  We  determine  initial  eligibility  for  the  programs  we  administer  and  monitor 
status  changes. 

•  Contracts  with  many  plans  -  The  HC  A  runs  its  own  self-insured  plan  and  contracts  with  23  health 
care  plans. 

•  Risk  adjusts  plan  rates  -  The  premiums  we  collect  for  public  employees  are  community-rated,  but 
the  rates  we  pay  health  plans  are  adjusted  for  age,  sex  and  family-size.  With  funding  from  the 
Robert  Wood  Johnson  Foundation,  we  are  exploring  better  ways  to  adjust  for  health  status. 

•  Oversees  marketing  and  enrollment  •  In  coordination  with  the  health  plans  we  contract  with,  we 
market  our  programs  and  enroll  groups  and  individuals. 

•  Collects  and  distributes  information  to  consumers  -  The  state  will  continue  to  purchase  benefits 
for  public  employees,  the  unemployed,  and  working  poor  .  We  will  provide  information  to  help 
consumers  comparison  shop  for  the  plan  that  best  fits  their  needs.  In  addition,  we  will  help 
consumers  understand  the  merits  of  managed  care  and  the  importance  of  taking  responsibility  for 
managing  their  own  health. 
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The  Washington  State  Health  Care  Authority  (HCA)  also  plays  a  unique  role  by  operating  its  own  self- 
insured  "benchmark  plan"  in  all  parts  of  the  state.  Our  employer-managed  benchmark  plan  will 
stimulate  greater  managed  competition  and  allow  consumers  and  purchasers  to  measure  the 
performance  of  other  insurers. 

In  the  absence  of  a  benchmark  plan,  the  private  managed  care  plans  compete  against  one  another.  This 
has  typically  meant  they  perform  as  well  as  they  must  to  remain  slightly  more  attractive  than  their 
competitors,  but  not  as  well  as  they  could  do.  The  idea  of  a  benchmark  plan  is  to  force  the  managed 
care  plans  to  compete  against  an  employer-managed  "standard."  This  concept  will  help  HIPCs 
determine  target  premiums,  acceptable  baseline  price  levels,  utilization  and  service  patterns  and  service 
quality.  In  the  early  days  of  managed  competition,  an  employer-managed  plan  could  serve  to: 

•  Ensure  regions  have  sufficient  managed  care  activity  to  allow  for  true  competition  as  new  managed 
care  plans  form.  Some  areas  within  a  region  (e.g.,  rural  areas)  may  continue  to  be  unattractive  as 
markets  for  private  managed  care  plans. 

•  Cover  consumers  when  they  travel  outside  health  plan  service  areas. 
Level  Playing  Field  Among  Purchasers 

Having  the  public  Health  Care  Authority  compete  with  the  private  HIPCs  creates  efficiencies,  more  plan 
choices  in  all  parts  of  the  state,  greater  innovation  and  pressures  to  keep  overhead  low.  In  order  for  this 
approach  to  work,  there  needs  to  be  a  fair  and  level  playing  field  for  both  private  and  public  purchasers. 
In  the  absence  of  public/private  equity,  adverse  selection  could  systematically  work  to  the  disadvantage 
of  one  or  the  other  purchasers,  signaling  the  failure  of  managed  competition.  A  level  playing  field 
includes: 

•  Having.to  play  by  the  same  health  insurance  regulatory  rules. 

•  Equitable  tax  burdens. 

•  Availability  and  dissemination  of  consumer  information  and  performance  data. 
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•  Balanced  market  leverage  (size  and  clout)  between  private  and  public  Health  Alliances. 

•  Spreading  the  burden  of  high-risk  populations  fairly  through  community-rating  and  risk- 
management. 

Issues  Worthy  of  Further  Discussion 
Competition  Among  Health  Alliances 

Health  Alliances  will  have  vast  authority  over  a  service  that  is  seen  by  consumers  as  critical  to  their 
well-being.  If  there  is  only  one  Health  Alliance  in  each  region,  it  will  basically  have  a  monopoly.  To 
ensure  this  power  is  not  abused,  Health  Alliances  must  be  constituted  and  governed  to  assure  that  they 
meet  the  needs  of  the  people  they  are  to  serve,  within  the  budget  allocated.  Health  Alliances  will  need 
to  be  designed  to  balance  (within  an  ever-increasingty  tight  budget)  the  pressures  from  providers  and 
health  plans  with  the  needs  of  consumers.  Before  implementing  Health  Alliances,  a  great  deal  of 
attention  should  be  directed  to  the  way  they  will  operate  and  be  held  accountable  for  their  actions. 
Having  Health  Alliances  compete  is  one  way  to  do  this,  but  not  necessarily  the  most  desirable  way.  If 
Health  Alliances  are  allowed  to  compete,  they  will  soon  be  in  the  business  of  avoiding  risk.  Greater 
competition  among  health  plans  will  occur  if  the  Health  Alliances  themselves  are  non-competitive.  All 
in  all,  the  disadvantages  of  competing  Health  Alliances  outweigh  the  merits.  For  instance: 

•  Health  Alliance  size  is  critical  The  more  Alliances  in  a  region,  the  smaller  each  Alliance  would 
be.  Small,  competing  Health  Alliances  would  not  have  economies  of  scale,  the  ability  to  hire  expert 
staff  or  to  mitigate  the  effects  of  adverse  selection  across  plans. 

•  Cost-shifting  will  continue.  Health  Alliances  competing  for  market  power  would  likely  shift  costs 
rather  than  cut  costs.  This  is  one  of  the  problems  with  the  current  system  we  are  trying  to  fix. 

•  It's  inefficient.  Multiple  bureaucracies  would  have  additional  and  duplicative  management 
expenses. 
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•  Comparison  shopping  will  be  more  difficult  Multiple  Health  Alliances  would  make  it  more 
complicated  for  consumers  and  health  plans.  It  would  be  difficult  for  consumers  to  recognize  which 
Health  Alliances  are  the  best  performers. 

•  It  may  impact  the  level  of  competition  among  health  plans.  Competing  Health  Alliances  may 
make  it  more  difficult  for  new  plans  to  enter  the  market.  This  in  turn,  may  decrease  beneficial 
competition  among  health  plans  that  results  in  innovation  and  consumer  responsiveness. 

•  Benefits  will  be  less  portable.  Families  with  wage  earners  at  different  firms  may  not  be  able  to 
obtain  care  from  the  same  provider.  Employees  plan  choices  might  change  as  they  moved  from  job 
to  job.  The  responsibility  for  dependent  coverage  would  be  more  difficult  to  resolve.  The  more 
Health  Alliances  in  a  given  region,  the  more  seams  there  would  be  in  the  health  care  system. 

•  Consumers  may  have  fewer  plan  options.  Small  competing  Health  Alliances  would  rarely  have 
the  capacity  to  offer  the  range  of  options  that  will  be  available  through  a  larger,  regional  Health 
Alliance. 

Governance  and  Accountability 

While  Health  Alliances  will  be  powerful  and  handling  large  sums  of  money,  they  will  not  be  a  unique 
structure.  Similar  governing  bodies  have  been  tried  and  found  successful.  School  boards  exert  similar 
important  control  and  authority  over  an  equally  important  service.  However,  school  boards  are  public 
entities  directly  accountable  to  voters,  whereas  Health  Alliances  are  governed  by  private  boards. 
Therefore,  government  will  need  to  have  some  oversight  for  setting  standards  and  monitoring 
operations;  including  a  clear  plan  of  recourse  should  a  Health  Alliance's  performance  prove  deficient. 
This  is  particularly  important  if  there  is  only  one  Health  Alliance  in  each  region.  In  addition,  Health 
Alliances  should  probably  be  required  to  meet  state  investment  rules,  information  disclosure  and  public 
records  requirements. 
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Regulation  and  Enforcement  Powers 

Health  Alliances  will  establish  the  criteria  for  choosing  plans,  selecting  the  plans,  and  determining  how 
plans  will  be  reimbursed.  The  Health  Alliances  will  obviously  have  to  oversee  a  number  of  activities  of 
the  plans,  including  how  they  market  themselves,  how  they  deal  with  complaints,  and  so  forth. 

The  extent  to  which  Health  Alliances  will  be  able  to  enforce  the  inflation  limits  depends  on  the  statutory 
authority  they  are  given,  and  is  an  issue  that  deserves  further  discussion.  Some  argue  that  Health 
Alliances  must  also  have  broader  regulatory  powers  (such  as  setting  provider  reimbursement  levels, 
etc.)  in  order  to  meet  the  cost-saving  targets  and  enforce  inflation  limits.  Others  argue  that  the  invisible 
hand  of  the  competitive  market  will  result  in  lower  inflation  rates  in  health  care  premiums;  and  that  this 
is  a  much  stronger  mechanism  than  the  ability  of  the  Alliances  to  enforce  the  inflation  limits. 

The  risks  of  consolidating  all  the  regulatory  power  in  one  quasi-governmental  body  should  be  carefully 
weighed.  Other  models  that  balance  and  separate  the  regulatory  responsibilities  across  governmental 
agencies  may  achieve  the  desired  results  without  the  risks. 

Size  and  Boundaries 

There  is  probably  no  "right  size"  for  a  Health  Alliance,  and  there  may  be  some  need  to  have  different 
thresholds  in  different  parts  of  the  country  (depending  on  population  density).  As  we  have  considered 
the  tradeoffs  among  various  sizes,  we  have  concluded  that  Alliances  should  be  relatively  large  to  ensure 
portability  of  coverage,  competition  among  health  plans,  administrative  efficiencies,  and  to  ensure  that 
market  power  results  in  true  cost-control  rather  than  cost-shifting.  While  there  may  be  some  good 
reasons  to  allow  larger-sized  firms  to  purchase  outside  the  Health  Alliance  (e.g.,  inter-state  and  inter- 
regional employers),  setting  any  threshold  by  employer-size  is  fairly  arbitrary.  Since  large  employers, 
under  the  President's  plan,  have  the  option  of  either  purchasing  from  health  plans  directly  or  purchasing 
from  a  Health  Alliance,  the  adverse  risk  to  Alliances  which  might  result  must  be  addressed.  In  addition, 
depending  on  the  size  and  market  dynamics  of  a  region,  allowing  large-size  employers  to  opt-out  may 
adversely  limit  the  size  of  the  regional  Health  Alliance. 
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Each  Health  Alliance  should  cover  a  geographic  area  large  enough  to  maximize  portability  of  benefits  as 
people  change  jobs  within  a  community.  The  larger  the  Alliance,  the  greater  the  opportunity  to  foster 
competition  among  health  plans  and  to  reduce  administrative  overhead  due  to  economies  of  scale.  The 
geographic  region  should  also  be  large  enough  distribute  the  higher  risks  of  some  "community  pockets" 
where  there  is  a  known  correlation  between  socio-economics  and  health  status.  It  may  be  difficult  to 
establish  regional  boundaries  that  make  sense  for  the  Health  Alliances  given  existing  state  and  city 
structures,  but  it  certainly  is  not  impossible.  For  instance,  special  circumstances  could  be  allowed  when 
a  metropolitan  area  crosses  state  borders. 

Employer  Options 

Choices  will  need  to  be  made  about  the  role  of  Health  Alliances.  Is  the  role  for  Health  Alliances  mainly 
centralized  administration  and  expertise  to  minimize  the  burdens  of  an  employer-based  system?  Are 
they  primarily  to  give  small  groups  and  individuals  the  same  advantages  as  larger  purchasers  or  are  they 
the  general  manager  of  health  plan  competition  and  global  budgets?  How  you  answer  these  questions 
will  determine  what  purchasing  options  employers  should  be  allowed  to  have.  The  advantage  of  giving 
employers  the  choice  is  that  those  who  have  historically  provided  access  to  coverage  for  their 
employees  and  feel  strongly  about  their  direct  involvement  will  be  allowed  to  continue.  The 
disadvantage  of  giving  employees  many  purchasing  options  is  that  it  becomes  more  difficult  to  manage 
adverse  selection  and  the  distribution  of  medical  risk.  In  addition,  employees  who  work  for  employers 
who  purchase  health  benefits  directly  may  lose  portability  when  they  change  jobs. 

Trade-Offs  Between  Market  Leverage  and  Plan  Choices 

Health  Alliances  may  have  too  much  market  power  if  they  are  allowed  to  exclude  health  plans.  Health 
Alliances  that  limit  the  number  of  participating  health  plans  could  pose  insurmountable  barriers  to  entry 
for  new  health  plans  or  for  existing  plans  that  are  not  chosen  initially.  Over  time,  the  fear  is  that  only  a 
few  health  plans  wilt  be  available  in  a  region.  An  alternative  is  to  establish  tight  criteria  for  Health 
Alliance  participation  and  allow  all  health  plans  that  meet  these  criteria  to  participate  as  long  as  they 
continue  to  meet  the  criteria  and  maintain  performance  standards. 
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Trade-Offs  Between  Negotiating  Lower  Premiums  and  Cost-Shifting 

Unlike  Washington  State's  legislation,  which  requires  community  rating,  Health  Alliances  under 
President  Clinton's  approach  will  be  able  to  exercise  market  power  in  negotiating  premiums  with  health 
plans.  This  may  result  in  stronger  incentives  for  plans  to  shift  costs  to  other  purchasers  rather  than  to 
get  serious  about  cutting  costs.  In  addition,  unless  the  negotiation  process  is  somehow  invisible  to 
employers,  there  may  be  perverse  incentives  for  employers  to  hire  certain  types  of  employees  to  keep 
their  costs  as  low  as  possible. 

Conclusion 

Purchasing  cooperatives  and  alliances  play  an  important  role  in  managed  competition.  We  are 
pleased  you  are  including  them  in  your  discussions  of  health  care  reform.  As  you  are  aware,  there  are 
critical  technical  issues  to  address,  but  the  concept  makes  sense.  It  is  fair  to  expect  purchasing 
cooperatives  and  alliances  to  work  far  better  than  anything  we  have  yet  tried. 

You  may  want  to  allow  states  to  test  different  models  to  measure  the  value  of  mandated  purchasing 
through  cooperatives  and  alliances  versus  allowing  employers  to  choose. 

Analysis  is  needed  to  determine  bow  large  Health  Alliances  need  to  be  in  order  to  develop  adequate 
purchasing  expertise  and  to  limit  cost-shifting  among  purchasers. 

Health  Alliances  will  need  to  develop  new  methods  for  distributing  medical  risk  among  competing 
health  plans.  These  methods  do  not  currently  exist,  but  they  are  critical  to  spur  competition  and 
innovation  in  ways  that  are  fair  over  the  long  run. 

Governance  and  accountability  are  important  to  define  on  the  front-end  rather  than  wait  until 
there  is  a  problem  If  structured  correctly,  a  single,  regional  Health  Alliance  is  far  better  than  multiple, 
competing  ones. 
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States  have  been  the  leaders  in  innovative  and  prudent  purchasing  methods.  The  HCA  has  far 
lower  premium  rate  increases  than  our  private  counterparts  and  has  saved  millions  of  dollars  by 
implementing  innovative  purchasing  approaches.  Medicare  has  been  far  ahead  of  the  purchasing  pack  in 
putting  cost-saving  payment  policies  into  place.  The  state  of  Maryland  has  consistently  kept  its  rate  of 
growth  in  hospital  spending  well  below  the  national  average  since  its  hospital  rate  setting  commission 
was  created  in  1976.  It  makes  sense  to  build  on  what  has  worked  effectively  by  consolidating  each 
state's  purchasing  power  under  one  agency,  in  essence  creating  a  public  Health  Alliance.  There  are 
bankable  benefits  to  maintaining  a  large  purchasing  role  for  the  state  as  long  as  there  is  a  level  playing 
field  for  both  private  and  public  purchasers. 

President  Clinton's  health  alliance  approach  certainly  has  merit.  We  are  excited  about  Washington 
State's  role  as  a  laboratory  for  developing  workable  health  care  reform  for  the  country. 
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Mr.  Waxman.  Ms.  Sailors. 

STATEMENT  OF  REE  SAILORS 

Ms.  Sailors.  Good  morning.  My  name  is  Ree  Sailors.  I  am  the 
President  and  CEO  of  the  Florida  Health  Access  Corporation.  I  am 
very  pleased  to  be  here,  although  I  do  get  nervous  when  I  come  up 
here  to  the  big  leagues. 

The  Florida  Health  Access  Corporation  is  a  quasi-public  service 
corporation,  if  you  wish.  It  is  a  private,  nonprofit  corporation  whose 
creation  was  called  for  by  State  statute.  The  Board  of  Directors  of 
the  corporation  is  appointed  by  the  Governor  of  the  State,  and  we, 
I  think,  have  been  invited  here  today  because  we  may  be  one  of  the 
few  living  specimens  of  a  real  life  operating,  purchasing  alliance 
that  has  been  in  operation  since  1989. 

We  are  the  prototype  for  the  HIPC's.  We  are  the  prototype  for 
what  has  now  been  adopted  as  a  Statewide  system  to  be  imple- 
mented in  Florida,  which  is  called  a  system  of  CHPA's,  or  commu- 
nity health  purchasing  alliances. 

We  work  with  and  originally  our  target  population  was  exclu- 
sively the  chronically  uninsured  small  businesses  in  our  State, 
which  from  a  marketing  standpoint  is  the  hardest  rock  to  crack. 
We  have  worked  with  over  3,000  small  businesses  who  are  enrolled 
and  receiving  coverage  through  our  program. 

We  originally  started  out  negotiating  with  health  plans  and 
promising  them  all  of  our  volume  in  exchange  for  best  pricing.  As 
we  have  grown  and  our  membership  has  grown,  we  have  gone  fur- 
ther to  emulate  the  actual  HIPC  model  which  is  to  provide  a  menu 
of  health  plans  available  to  our  members,  from  which  they  can  se- 
lect. 

We  currently  are  serving  25  counties  in  the  State.  We  do  month- 
ly premium  billing  collection,  we  do  enrollment,  we  do  payment  to 
the  health  plan,  and  we  have  administered  a  subsidy  program  to 
the  employers  in  order  to  provide  affordable  health  coverage  to 
them. 

I  think  what  I  would  like  to  do — the  written  remarks  are  in  the 
record — a  few  comments  about  some  of  the  questions  I  heard  ear- 
lier. 

Number  one,  on  the  issue  of  choice,  I  think  the  reality  is  that 
most  people  don't  have  the  advantages  that  some  of  you  may  have 
in  dealing  with  the  Federal  system  and  its  massive  amount  of 
choices  for  health  plan.  The  reality  is  most  people  have  a  limited 
number  of  health  plans  to  select  from,  either  through  their  em- 
ployer, and  so  that  choice  really  becomes  in  terms  of  the  real  world, 
the  choice  is  usually  a  choice  that  employees  have  between  an  in- 
demnity plan,  a  PPO  plan,  and  an  HMO  plan  or  maybe  two  of 
each,  but  that  is  about  as  far  as  it  gets  out  there,  even  in  large 
companies  with  massive  numbers  of  employees.  For  small  compa- 
nies, that  choice  has  been  virtually  nonexistent. 

To  give  you  an  idea  of  demographics  in  the  State  of  Florida,  we 
have  over  310,000  small  businesses  who  have  50  or  fewer  employ- 
ees. And  over  200,000  of  them  have  four  or  fewer  employees.  I 
think  that  is  a  characteristic  that  we  need  to  understand.  The 
other  thing  I  would  mention  that  I  think  is  essential — it  is  hard  to 
keep  track  of  all  these  buzzers. 
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The  other  thing  that  I  would  think  is  essential  is  the  opportunity 
and  some  actual  experience  we  have  had  to  negotiate  with  health 
plans  and  how  important  I  think  it  is  to  be  able  to  throw  out  the 
outlier.  We  had  that  experience  and  opportunity  just  recently  in 
the  last  9  months.  We  went  into  extensive  negotiations  with  health 
plans.  They  had  heard  in  the  past  that  all  of  our  business  would 
come  to  one  of  them.  We  came  back  and  said,  no,  not  this  time. 
This  time  you  will  compete  among  each  other  to  get  the  business 
of  our  membership.  That  changed  the  nature  of  the  negotiations 
dramatically. 

And  on  top  of  that,  we  said  to  them  at  the  point  in  the  negotia- 
tions when  we  said  to  them  we  reserve  the  right  to  throw  out  the 
high  cost  plan,  we  started  getting  in  excess  of  double  digit  conces- 
sions. That  dramatically  affected  the  pricing  that  came  into  us.  It 
very  dramatically  affected  the  bids  that  were  provided  to  us.  And 
it  was  an  amazing  thing. 

Unfortunately,  this  is  one  of  those  areas  that  brings  up  another 
area  that  I  think  you  need  to  be  careful  about,  and  that  is  we  do 
not  disclose  the  proprietary  information,  and  because  we  take  our 
negotiations  very  seriously,  and  therefore  we  can't  always  show 
people  how  good  it  has  happened,  but  I  can  assure  you  that  we 
have  gotten  in  excess — no  single  digit  stuff,  we  don't  deal  with 
that — we  are  in  double  digits,  and  clearly  into  the  double  digits.  I 
think  that  is  an  incredibly  important  thing. 

I  think  it  is  also  important  to  look  at  these  purchasing  alliances 
for  what  they  are  and  not  for  how  we  have  been  in  the  past.  They 
are  not  regulatory  agencies.  They  are  agents  in  the  marketplace  on 
behalf  of  consumers  and  they  provide  an  opportunity  to  empower 
consumers,  who  I  will  quote  from  Network,  the  movie,  "We  are  mad 
as  hell.  We  are  not  going  to  put  up  with  it  anymore." 

This  opportunity  means  that  you  also  must  allow  them  to  operate 
without  their  hands  tied  behind  their  back  in  the  marketplace.  And 
that  means  allowing  them  to  have  the  privacy  of  negotiation  strat- 
egy, to  have  privacy  when  they  develop  their  RFP's,  and  not  to 
have  that  exposed  to  the  public  when  that  is  happening  to  the  com- 
petitors and  to  the  health  plans  and  providers  who  have  vested  in- 
terest and  who  would  never  open  their  board  rooms  to  us  to  be  wit- 
ness to  their  strategies. 

So  I  think  that  is  an  extremely  important  thing  if  you  really 
want  to  mount  a  competitive  market-based  set  of  strategies,  then 
you  have  to  remember  what  it  is  like  to  conduct  business  and  not 
just  government. 

Thank  you. 

[The  prepared  statement  of  Ms.  Sailors  follows:] 
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TESTIMONY 
OF 

REE  SAILORS,    PRESIDENT  &  CEO 
FLORIDA  HEALTH  ACCESS  CORPORATION 


The  Florida  Health  Access  Corporation  (FHAC)   is  a 
private  non-profit  corporation  whose  creation  was  called  for 
by  state  legislation  passed  in  1987.     FHAC  was  commissioned 
to  find  ways  to  bring  affordable  and  accessible  health 
coverage  to  small  businesses.     Originally  we  were  aimed 
exclusively  at  chronically  uninsured  small  businesses.  FHAC 
began  as  a  joint  venture  among  the  State  of  Florida,  the 
Robert  Wood  Johnson  Foundation  and  Hillsborough  County.  The 
program  has  historically  served  small  businesses  with  fewer 
than  20  employees.     Health  coverage  through  Florida  Health 
Access  is  presently  available  to  small  businesses  in  25 
counties;  enrollment  includes  approximately  3,000  small 
employers  and  their  workers  and  dependents. 

We  were  a  prototype  of  the  theoretical  Health  Insurance 
Purchasing  Cooperative  (HIPC)  or  purchasing  alliance. 
Florida  Health  Access  organizes  small  businesses  into  buying 
pools.       Initially,  we  negotiated  with  health  plans  for 
pricing  and  offered  an  exclusive  contract  to  a  single  health 
plan  which  in  turn  would  receive  benefit  of  our  entire 
potential  membership.  Florida  Health  Access  also  took  on 
direct  responsibility  for  enrollment,  monthly  premium 
billing  and  collection,  administration  of  subsidies  for 
employers,  certain  customer  servicing  functions  and  sales 
management.  On  a  monthly  basis,  we  currently  bill  each  of 
our  small  employers,  collect  premium  and  in  turn,  remit 
payment  to  the  respective  health  plans  for  the  enrolled 
population  along  with  appropriate  data  changes  and  updates. 

As  we  grew  in  numbers  and  insight  over  the  years  we 
shifted  to  offering  a  menu  of  health  plans  to  our  members 
with  a  common  comprehensive  benefit  package.  Consequently, 
our  customers  and  potential  customers  are  able  to  shop  based 
on  price,  composition  of  provider  networks,  reputation  for 
quality,  and  convenience.  Each  year  at  renewal,  members  have 
the  opportunity  to  chanqe  health  plans  based  on  their 
selection  and  relative  satisfaction.  Rate  concessions  from 
the  health  plans  have  been  achieved  consequent  to  our 
assumption  of  direct  administrative  functions. 
Additionally,  we  have  been  able  to  successfully  negotiate 
trend  factors  in  our  latest  health  plan  contracts  which 
limit  future  rate  increases  to  single  digit  inflation. 

As  you  may  be  aware,  the  Florida  Legislature  with 
leadership  from  Governor  Chiles  has  recently  passed  health 
reform  legislation  which  sets  universal  coverage  as  a  goal 
and  proposes  the  establishment  of  eleven  (11)  Community 
Health  Purchasing  Alliances  (CHPAs)  as  buying  pools  for 
small  businesses  and  ultimately  state  employees  and  Medicaid 
recipients.     The  establishment  of  the  CHPAs  is  underway  and 
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it  is  anticipated  that  coverage  will  be  available  through 
the  purchasing  alliances  effective  as  early  as  April  or  May 
of  1994.     FHAC  is  working  to  assist  with  the  development  of 
the  CHPA  system. 

SOME  OBSERVATIONS 

Having  had  a  few  years  to  wrestle  with  the  health 
coverage  marketplace  and  small  businesses,  we  would  make 
some  observations: 

Instituting  the  benefit  within  the  business  is  a  very 
significant  decision  on  the  part  of  a  small  business 
owner ; 

Most  small  business  employers  want  to  provide  the 
benefit  but  af f ordability  is  a  major  obstacle; 

Subsidies  to  small  employers  are  a  practical  necessity 
and  perhaps  a  moral  obligation  (if  mandates  are 
contemplated) ;  and  subsidies  might  not  have  to  be 
forever,  but  focused  on  market  entry  and  stabilization; 

The  small  group  health  coverage  market  is  not 
accustomed  to  organized  buying  and  often  tries  through 
legislative  lobbying  to  reconstitute  the  large  buying 
pool  back  into  small  groups; 

It  is  extremely  intriguing  to  imagine  what  might  happen 
if  the  dialog  between  buyers  and  sellers  of  health 
coverage  were  a  "fair  fight". 


SPECIFIC  ISSUES  AND  QUESTIONS 


**      Some  have  asked  whether  exclusivity  for  the 
alliances  is  necessary.     I  would  answer  the  question 
differently  by  saying  that  if  there  was  no  exclusivity  then 
there  should  at  least  be  the  authority  to  actively  negotiate 
with  health  plans.     Without  the  authority  to  negotiate  it 
would  not  be  a  fair  contest.     Any  corporate  benefits  manager 
would  lose  their  job  if  they  simply  accepted  the  first 
proposal  of  health  plans.    Why  should  small  employers  settle 
for  less? 

**      What  size  employers  should  be  included  in  the 
alliances?    The  administration's  proposal  would  take  all  but 
those  companies  with  5000  employees,  I  would  probably  lower 
that  number  to  1000  or  750.    Much  innovation  and  creativity 
in  buying  strategies  has  come  from  employer  coalitions  and 
self- insured  employers.     It  would  seem  premature  to  cut  off 
that  learning  pool  and  its  creativity.     If  their  numbers  are 
needed  for  financing  mechanisms  for  aspects  of  the  overall 
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plan,  why  not  handle  it  as  has  been  proposed  for  teaching 
and  research  costs. 

**       Some  have  questioned  whether  it  is  realistic  to 
limit  increases  on  premiums.     I  believe  it  is  important  if 
not  essential.     As  mentioned  previously,  we  have  negotiated 
rate  trend  factors  in  our  contracts  with  health  plans.  Some 
of  those  trend  factors  are  at  a  maximum  of  8%.     Plans  seemed 
to  have  confidence  in  their  ability  to  handle  these 
limitations.     Similarly,  if  maximum  allowable  rates  of 
increase  are  a  known  factor  I  believe  it  will  assist  the 
health  plans  in  their  provider  negotiations.     Everyone  will 
know  what  the  limits  are  and  know  that  they  cannot  exceed 
them.     Those  plans  who  can  further  contain  increases  will 
most  likely  be  more  successful.     I  say  this  because  we  are 
convinced  that  "shopping"  is  guided  by  price  in  conjunction 
with  provider  networks.     Also,   it  is  imperative  from  the 
consumers'  perspective  that  health  care  providers  and  plans 
learn  to  live  within  the  same  limitations  that  the  rest  of 
us  have  to  live  with  relative  to  Consumer  Price  Index  (CPI) 
and  growth.     We  can  no  longer  tolerate  within  the  health 
care  market  the  unbridled,  undisciplined  growth  of  decades 
past. 

**      Questions  have  been  raised  about  the  scope  of 
responsibilities  for  alliances  and  the  resource  cost  of 
these  functions.     The  scope  of  duties  described  is  very 
comparable  to  our  current  set  of  functional  activities, 
differing  in  our  lack  of  risk  adjustment  payments  to  health 
plans.     Technically,  as  you  know,  this  is  an  area  that  has 
not  yet  fully  developed.     Our  estimate  of  cost  for  the  other 
administrative  functions  would  be  approximately  $4 . 00  per 
member  per  month  once  a  volume  of  approximately  50,000 
members  has  been  achieved. 

As  a  forerunner  to  this  aspect  of  the  national  and 
state  reform  efforts,  we  have  been  well  educated  by  the 
small  business  community  and  the  traditional  and  evolving 
health  coverage  market.     We  have  worked  hard  to  forge  some 
changes  despite  laboring  under  the  disadvantage  of  "only 
being  a  pilot  program".     We  have  tried  many  things,  learned 
much,  but  most  importantly  earned  the  respect  of  our 
customers,  the  men  and  women  who  work  in  small  businesses. 
I  appreciate  the  opportunity  to  share  some  of  our  experience 
and  opinions  with  the  members  of  the  subcommitees  and 
encourage  you  to  ask  any  questions  to  which  we  might  be  able 
to  respond.     I  encourage  the  Congress  to  hold  whatever 
hearings  they  need  to  understand  the  very  complex  problem. 
Most  of  all,  I  encourage  you  to  take  action.     I  believe 
consumers  are  the  sleeping  giant  waiting  to  be  awakened..  The' 
purchasing  alliances  represent  the  mechanism  for  consumers 
to  engage  actively  their  right  to  fully  participate  in  the 
health  care  marketplace  and  as  such  are  an  integral  part  of 
necessary  reform. 
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Mr.  Waxman.  Thank  you  very  much,  Ms.  Sailors.  Both  of  you 
have  given  us  very  helpful  testimony  and  I  appreciate  it. 

As  you  both  know,  there  has  been  a  lot  of  discussion  about 
whether  Health  Alliances  should  be  exclusive  purchasing  agents  for 
their  members,  or  whether  alliances  should  be  allowed  to  compete 
against  one  another. 

Ms.  Stanley,  you  testified  that  if  Health  Alliances  are  allowed  to 
compete,  they  will  soon  be  in  the  business  of  avoiding  risk.  And, 
Ms.  Sailors,  you  stated  that  if  Health  Alliances  are  not  exclusive, 
then  it  would  be  necessary  to  give  purchasers  the  authority  to  ac- 
tively negotiate  with  health  plans. 

Can  each  of  you  tell  us  what  you  think  will  happen  if  regional 
Health  Alliances  are  allowed  to  compete  with  each  other?  What 
would  be  the  impact  on  premiums  and  on  administrative  costs  if 
such  competition  were  permitted? 

Ms.  Stanley. 

Ms.  Stanley.  Mr.  Chairman,  I  think  that  competing  private 
Health  Alliances  are — will  add  an  unnecessary  layer.  I  also  believe 
that  a  significant  amount  of  expertise  required  to  run  one  and  if 
they  are  too  small,  it  will  be  difficult  to  get  the  necessary  expertise 
in  the  management  structure. 

Also,  I  think  it  will  impede  portability  of  plans  and  will  increase 
the  administrative  costs  because  you  will  have  administrative  costs 
in  the  health  plans  and  then  again  in  the  Health  Alliances.  It  may 
also  make  it  more  difficult  for  people  to  choose. 

Mr.  Waxman.  Ms.  Sailors. 

Ms.  Sailors.  Mr.  Chairman,  I  would  agree  in  the  sense  that  I 
think  as  you  have  the  repetition  of  these  things,  you  are  replicating 
an  administrative  structure.  That  is  part  of  the  ultimate  theoretical 
design  of  why  you  have  the  HIPC's,  which  is  to  get  the  redundant 
administrative  costs  out  of  the  system.  So  I  would  agree  with  that. 

I  understand  also  political  realities  and  that  sometimes  people 
bend  under  those  pressures,  and  that  is  why  I  said  in  my  own  tes- 
timony that  if  you — if  you  are  going  to  put  them  in  competition,  I 
would  limit  the  number  that  can  be  available  within  certain  popu- 
lation segments.  And  I  would  also  absolutely  give  them  the  power 
to  negotiate.  If  you  do  not,  then  you  have  literally  tied  one  arm, 
one  leg  behind  their  back. 

Mr.  Waxman.  I  would  like  to  ask  both  of  you  to  comment  on  the 
size  of  the  regional  Health  Alliances  proposed  in  the  President's 
plan.  I  think  we  can  all  agree  that  there  is  probably  no  right  size 
for  an  alliance,  and  any  employer  size  we  might  choose  is,  to  some 
extent,  arbitrary. 

On  the  other  hand,  size  is  crucial  to  the  basic  purposes  of  the  al- 
liance, creating  a  buying  group  that  is  sufficiently  large  to  assure 
effective  leverage  in  the  marketplace,  and  fairly  spreading  the  cost 
of  health  services,  including  subsidies  for  small,  low-wage  employ- 
ers, or  for  low  income  people  for  essential  community  employers 
providers  and  for  academic  health  centers. 

Can  you  tell  us  how  you  would  go  about  determining  the  size  for 
alliances  and  how  you  would  assign  responsibility  for  those  outside 
the  alliance  to  contribute  their  fair  share  to  subsidize  costs? 

Ms.  Stanley.  Mr.  Chairman,  our  State  health  care  reform  law 
says  that  employers  who  have  over  7,000  employees  may  form  their 
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own  registered  employer  health  plan,  which  must  meet  all  the 
same  requirements  as  the  other  certified  health  plans.  But  they 
can  restrict  their  enrollment  to  just  their  own  employees  and  de- 
pendents. 

I  don't  think  there  is  a  magic  answer  in  terms  of  the  size.  In  our 
State,  it  would  be  fewer  than  10  employers  who  would  meet  that 
requirement  of  7,000. 

Mr.  Waxman.  Ms.  Sailors. 

Ms.  Sailors.  I  would  answer  the  question  two  ways.  First  of  all, 
as  I  said  in  my  testimony,  I  think  of  the  threshold  of  5,000, 1  would 
say  might  be  a  little  high.  And  my  primary  reason  for  that  answer 
comes  from  two  things. 

One,  I  think  there  is  innovation  coming  to  us  from  the  self-in- 
sured employer  groups.  And  also  I  might  say  that  my  answer  was 
tempered  by  the  experience  I  have  in  Florida  where  smaller  large 
employers  have  banded  together  into  employer  purchasing  alliances 
themselves  so  that  I  didn't  necessarily  see  the  750  size  company  as 
a  stand-alone,  but  as  the  opportunity  to  coalesce  with  colleague 
type  companies  of  that  size  in  order  to  get  a  purchasing  alliance 
opportunity  there. 

The  other  side  of  the  equation  is:  How  would  you  size  the  alli- 
ances and  that  is  how  would  you  maximize  their  economies  of 
scale?  And  I  think  that  there  are  ways  that  you  can  look  at  what 
the  administrative  costs  are  and  there  are  certain  levels.  For  in- 
stance, at  memberships  below  50,000,  administrative  costs  are 
higher  as  a  percentage  of  premium  but  once  you  reach  50,000,  to 
70,000  members,  you  reach  a  certain  level  of  economy  of  scale  and 


So,  therefore,  I  would  say  you  would  want  to  have  a  minimum 
size  that  would  take  you  into  that  50,000  to  75,000  member  range 
at  the  very  least  in  order  to  achieve  some  of  the  administrative 
economies  of  scale  that  you  are  going  to  have  to  have. 

Mr.  Waxman.  And  I  also  asked  you  about  assigning  responsibil- 
ity for  those  outside  the  alliance  to  contribute  their  fair  share  for 
subsidization.  How  would  you  do  that? 

Ms.  Sailors.  I  don't  claim  to  be  an  expert  on  this,  but  I  would 
use — I  would  address  it  similarly  to  the  proposal  to  assess  teaching 
and  research  costs.  If  they  are  not  in  the  alliance,  then  those  are 
universal  costs,  we  want  them  across  the  largest  base  of  population 
possible,  and  that  if  there  are  people  outside  the  alliances,  they 
ought  to  be  assessed  that  universal  cost  which  is  I  think  for  those 
who  cannot  afford  the  subsidies,  teaching,  research,  et  cetera,  kind 
of  thing,  I  think  you  could  use  similar  methodologies. 
Mr.  Waxman.  Thank  you  very  much. 
Mrs.  Collins. 

Mrs.  Collins.  Ms.  Sailors,  in  absence  of  Federal  legislation  such 
as  the  President's  bill,  would  the  plan  you  have  in  Florida  which 
focuses  on  the  community  health  purchasing  alliances  provide  uni- 
versal health  care  in  Florida? 

Ms.  Sailors.  It  is  our  goal  in  Florida  to  get  all  of  the  citizens 
in  Florida  covered  through  the  initiative,  as  you  may  know,  of  Gov- 
ernor Chiles.  That  has  been  a  goal  set  by  our  State  legislature  to 
achieve  that.  I  have  some  doubts  whether  or  not  we  would  be  able 
to  achieve  it  as  a  State  alone. 
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I  think  there  is  a  need  for  Federal  leadership.  I  think  there  is 
a  point  at  which  States  can  go  no  further  for  a  variety  of  reasons, 
including  some  of  them  political.  The  mandate  I  think  is  an 
unpalatable  but  necessary  evil,  because  the  ineluctable  truth  is 
that  without  it,  there  are  free  riders  and  the  free  riders  create  cost 
shift  and  inequities. 

And  in  the  long  run,  States  can  try,  and  in  our  State,  we  failed 
to  be  able  to  pass  the  mandate.  I  think  it  is  left  to  the  Federal  Gov- 
ernment to  probably  say  and,  you  know,  suck  it  up  and  say  you  are 
just  going  to  have  to  because  there  are  no  free  riders  in  this  system 
anymore,  and  that  we,  with  that,  will  carry  the  moral  obligation  to 
provide  subsidies  to  make  it  so  that  it  is  affordable  to  people  with- 
out overburdening  them. 

Mrs.  Collins.  Thank  you.  Ms.  Stanley,  in  your  State,  in  choosing 
to  establish  a  mandate  on  employers,  like  in  the  President's  bill,  I 
guess  you  rejected  the  idea  of  establishing  a  mandate  on  individ- 
uals. 

It  seems  like  you  might  have  also  rejected  the  idea  of  voluntary 

Earticipation  by  employers  which  is  an  idea  that  has  been  em- 
raced  by  Mr.  Cooper.  And  the  question  is:  Did  your  State  consider 
either  of  these  options?  And  if  so,  did  you  conclude  that  universal 
coverage  could  not  be  achieved  through  those  methods? 

Ms.  Stanley.  Our  State,  in  addition  to  having  the  employer 
mandate,  does  require  that  individuals  purchase  health  insurance 
by  1999,  which  is  when  the  expansion  of  access  to  the  uninsured 
and  the  employer  mandate  for  both  employers  and  dependents 
would  be  fully  phased  in. 

We  did  not  consider  a  voluntary  option.  We  did  consider  a  single- 
sponsor  option,  and  if  the  State  of  Washington  should  fail  to  re- 
ceive an  ERISA  exemption,  we  would  revert  to  the  single-sponsor 
option  which  does  not  require  it. 

Mrs.  Collins.  Thank  you.  Under  the  President's  proposal,  State 
governments  will  have  the  primary  responsibility  for  the  regulation 
of  health  plans  with  some  guidelines  and  standards  from  the  Na- 
tional Health  Board.  Now  the  Health  Alliances  would  still  have 
much  authority  with  regard  to  the  setting  of  health  plan  premiums 
and  some  other  matters. 

My  question  is  twofold,  and  it  is  to  either  of  you  or  both  of  you, 
but  I  am  going  to  address  it  to  you,  Ms.  Stanley.  And  one  is:  Is  this 
an  appropriate  division  of  authority?  Would  you  like  to  see  it  al- 
tered in  some  way?  And  the  second  question  is:  Who  should  have 
primary  responsibility  to  ensure  that  health  plans  don't  engage  in 
medical  redlining  of  any  kind  and  similar  discriminatory  practices? 

Ms.  Stanley.  I  think  it  is  appropriate  to  give  substantial  powers 
to  the  State.  States  deal  with  many  of  those  powers  now,  for  exam- 
ple, through  the  Insurance  Commissioner's  Office,  and  our  State 
has  established  a  five-person  Health  Services  Commission  to  over- 
see health  care  in  the  State  of  Washington.  It  would  be  very  appro- 
priate for  a  group  such  as  that  to  make  sure  that  there  is  no  redlin- 
ing by  health  plans. 
Mrs.  Collins.  Ms.  Sailors? 

Ms.  Sailors.  I  would  think  it  would  be  appropriate  and  I 
wouldn't  see  any  massive  shifting.  I  think  what  the  Health  Alliance 
has — purchasing  alliance  has  as  its  tools  are,  one,  a  form  of  report 
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card,  if  you  wish,  that  I  think  it  can  conduct  independently  about 
movement  of  membership  across  plans  inside  their  own  localities. 

And,  also,  I  think  I  feel  very  strongly  about  the  power  that  I 
don't  think  everybody  comprehends  of  the  power  of  the  ability  of 
the  individual  employee  to  select.  That  is  a  very  major  change.  And 
they  can  walk  away  from  that  plan  at  reenrollment  each  year  if 
they  have  been  dissatisfied  with  that. 

I  happen  to  have  a  lot  of  faith  in  the  consumer's  ability  to  judge 
a  health  plan  without  techno  jargon  even,  that  they  know  whether 
or  not  they  are  getting  treated  properly.  And  so  I  think  that  is  a 
huge  tool  for  the  consumer  that  has  heretofore  been  unavailable  to 
them. 

Mrs.  Collins.  If  I  may,  I  would  like  to  ask  you  what  about  the 
low-income  consumer;  would  that  person  have  the  ability  to  walk 
into  other  plans? 

Ms.  Sailors.  Absolutely.  Under  the  purchasing  alliance,  at  the 
employee  level  choice  or  the  individual  member  level  choice,  basi- 
cally I  put  before  my  members  a  menu  of  health  plans  and  they 
select,  they  can  select  at  the  individual  level  the — the  individual 
person  level  kind  of  thing.  And  that  means  that  they  can  walk  from 
plan  to  plan. 

Now,  what  the  contribution  rates  are,  the  contribution  rate  of  the 
employer  remains  stable  irrespective,  so  if  they  opt  for  a  higher 
cost  plan,  there  is  a  higher  cost  consequence  to  that,  too.  But,  like- 
wise, what  they  have  seen  in  our  experience,  when  that  choice  is 
put  available  to  people,  we  do  see  them  walking  at  times,  both  to 
lower  cost  and  higher  cost  plans,  and  also  the  variables  of  whether 
or  not  doctors  are  represented  in  both — more  than  one  plan  affects 
their  ability  to  walk  and  their  willingness  to  walk,  too. 

But  as  I  understand  the  way,  this  would  work,  and  the  way  we 
have  been  working  our  own  system  out,  that  individual  has  the  op- 
portunity to  leave  that  plan  if  they  feel  they  have  been  treated 
shabbily.  And  I  mean  that  from  an  attitude,  how  long  do  you  have 
to  wait  when  you  are  supposed  to  have  an  appointment,  how  long 
do  you  have  to  wait  to  get  an  appointment,  whether  or  not  you  feel 
like  you  were  properly  treated,  if  you  got  well  the  way  you  were 
supposed  to,  if  your  doctor  is  working  with  you  in  partnership  or 
talking  down  to  you  like  you  are  some  idiot,  which  are  things  that 
consumers  care  about. 

Those  are  all  options  available  each  year  at  the  annual 
reenrollment  time.  The  menu  is  back  up  and  available  to  them  in 
full.  I  think  that  is  an  enormous  tool,  a  very  powerful  tool. 

Mr.  Waxman.  Thank  you,  Mrs.  Collins. 

Mr.  Stearns. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

I  want  to  welcome,  of  course,  both  of  you,  particularly  Ms.  Sailors 
who  has  come  from  my  home  State  of  Florida.  You  will  be  happy 
to  know  it  is  as  cold  in  Florida  today  as  it  is  up  here  almost. 

Ms.  Sailors.  I  heard  it  was  colder. 

Mr.  Stearns.  I  just  want  to  follow  up,  listening  to  both  of  you, 
I  keep  thinking  what  happens  to  the  independent  insurance  agent? 
You  know,  under  the  Clinton  plan,  insurance  coverage  may  only  be 
purchased  through  the  Health  Alliances  and  not  through  insurance 
agents.  Many  Americans  and  employers  have  come  to  rely  on  the 
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health  benefits  expertise  of  these  agents.  And  obviously  Americans 
then  are  going  to  decide  for  themselves. 

Does  the  plan  indeed  eliminate  the  role  of  insurance  agents  alto- 
gether? 

Ms.  Sailors.  No,  not  necessarily.  We  use  licensed  insurance 
agents  in  Florida,  through  Florida  health  access,  we  always  have. 
What  I  do  think  is  that  the  insurance  agent's  role  in  the  system 
is  changing  and  that  the  insurance  agents  need  to  see  some  hand- 
writing that  is  on  the  wall. 

What  we  have  done  is,  we  have — we  do  the  sales  management 
function.  We  recruit  through  a  competitive  process  and  contract 
with  a  selected  number  of  agents  who  represent  the  products  avail- 
able on  our  menu  to  the  public.  We  think  they  are  extremely  valu- 
able in  terms  of  explaining  for  the  public  what  their  options  are 
and  helping  them  shop  through  the  options  in  terms  of  what  is  the 
right  match  for  them. 

We  think  that,  historically,  the  ways  that  agents — and  I  am  talk- 
ing about  Florida  Health  Access  and  my  management  philosophy 
on  behalf  of  my  customers — we  think  the  way  agents  have  histori- 
cally been  paid  for  their  work  may  be  inappropriate.  The  fact  that 
the  

Mr.  Stearns.  Be  inappropriate? 

Ms.  Sailors.  Compensation  has  been  tagged  as  a  percentage  of 
medical  premium,  which  has  been  subject  to  three  times  the  in- 
crease of  the  CPI.  And  that  their  work  load  does  not  increase  at 
three  times  the  CPI  or  anything  close  to  it,  and  that  that  is  a  veri- 
table snowball  from  hell  in  terms  of  how  it  comes  down  on  you. 

We  would  like  to  change  those  things  and  have  talked  about 
doing  that.  What  we  finally  found  out,  though,  is  as  you  neutralize 
those  things  and  you  neutralize  the  commission  paid  to  agents 
across  the  Board  irrespective  of  product,  which  the  California  HIPC 
has  done  and  we  have  done,  is  that  agents'  alliance  to  customers 
increases  and  their  alliance  to  companies  potentially  decreases. 
And  we  think  that  we  would  like  to  have  the  agents  working  for 
the  consumers  and  I  think  it  more  clearly  identifies  those  Tines 
when  you  do  those  kinds  of  changes. 

Mr.  Stearns.  Let  me  just  follow  up  to  you,  Ms.  Stanley.  Do  you 
also  agree  that  the  insurance  agents,  using  her  words,  should  see 
the  handwriting  on  the  wall,  what  will  be  in  your  opinion  the  role 
of  agents  and  employee  benefit  specialists  under  the  Clinton  plan? 

Ms.  Stanley.  Well,  I  think  that  there  probably  would  be  a  di- 
minished role,  particularly  with  the  existence  of  Health  Alliances. 
In  our  State  employers  

Mr.  Stearns.  Do  you  see  the  number  of  them  going  down  or  in- 
creasing? 

Ms.  Stanley.  Potentially,  I  think  that  they  would  

Mr.  Stearns.  Going  down,  less  number  of  them? 

Ms.  Stanley.  I  would  guess  so,  and  they  might  specialize  in 
other  fields  of  insurance  besides  health.  We  are  using  consultants 
more  as  experts  to  us  rather  than  as  brokers  or  as  agents  paid  on 
commission.  And  I  think  for  under  our  State-based  reform  plan 
where  employers  have  the  option  of  buying  directly  from  health 
plans,  that  they  would  play  a  useful  function  in  advising  those  em- 
ployers of  the  types  of  plans  that  are  available  to  them. 
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Mr.  Stearns.  Ms.  Sailors,  your  testimony  indicates  that  there 
should  be  limits  on  premiums  and  indicate  that  trend  factors  are, 
at  a  maximum,  8  percent.  While  holding  premium  increases  down 
will  help  to  contain  costs,  do  you  think  that  it  is  possible  to  hold 
premium  increases  to  inflation  plus  population  growth,  3.5  percent 
plus  0.8  percent,  4.3  percent,  a  total,  as  the  Clinton  bill  has  author- 
ized? 

Is  it  possible,  given  that  no  other  country  has  been  able  to 
achieve  this  feat,  that  it  is  a  reasonable  objective? 

Ms.  Sailors.  Well,  let  me — overnight,  no.  As  a  phased-in  ap- 
proach and  a  set  of  created  expectations  for  us,  a  set  of  goals  for 
the  entire  medical  industrial  complex,  I  think  it  is  a  worthy  goal 
and  I  say  that  as  a  consumer. 

What  we  found  in  our  negotiations  is  that  we  have  been  able  to 
negotiate  trend  factors  in  our  contracts  with  health  plans  and  that 
we  have  gotten  down  to  8  percent  at  a  time  when  it  was  running 
double  that  on  an  average  kind  of  thing.  And  we  seem  to  be  able 
to  live  comfortably  and  the  health  plans  seem  to  be  able  to  live 
comfortably  with  that  type  of  thing.  We  are  comparatively  a  small 
group  compared  to  what  these  purchasing  alliances  would  be. 

I  would  also  point  out  to  you  that  part  of  this  reform  as  I  see 
it,  and  as  we  have  experienced  it  so  far,  is  that  you  are  doing  a 
major  shift  of  changing  the  unit  of  purchase  for  the  consumer.  You 
are  no  longer  beginning  to  buy  health  care  by  procedure,  you  are 
buying  it  by  the  health  plan.  And  what  happens  is  the  incentives 
to  the  health  plans  to  begin  to  manage  their  resources  more  appro- 
priately have  increased  significantly.  That  is  what  we  need  to  do. 

Part  of  the  equation  between  the  American  public  and  the  health 
plans,  I  think,  is  that  if  you  want  to  continue  to  earn  off  the  float 
of  the  dollars,  then  the  services  that  we  will  extract  from  you  in 
return  for  that  are  we  expect  you  to  have  and  apply  increased  man- 
agement over  the  resources,  to  use  what  works  and  throw  out  the 
stuff  that  doesn't,  to  use  it  appropriately  and  to  quit  using  it  inap- 
propriately. 

And  I  think  those  sets  of  incentives  are  implicit  in  a  lot  of  the 
ways  that  we  are  talking  about  buying  health  care  under  this  plan 
and  under  the  plan  that  we  have  been  running. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Stearns. 

Thank  you  both  very  much.  Yes,  Mr.  Sharp. 

Mr.  Sharp.  Would  the  chairman  yield  for  one  question? 

Mr.  Waxman.  Yes.  The  gentleman  is  recognized. 

Mr.  Sharp.  Thank  you  very  much. 

Ms.  Sailors,  I  am  just  simply  trying  to  understand  what  the  ad- 
ministration is  recommending  in  terms  of  Health  Alliances.  What 
is  the  nature  of  the  beast,  how  will  it  function?  And  I  am  hoping 
you  can  help  me  understand  whether  or  not  you  see  it  as  very  simi- 
lar, nearly  alike  what  you  are  doing,  or  is  it  quite  different? 

You  said,  give  it  the  power  to  negotiate.  I  guess  that  raised  the 
question  in  my  mind,  do  you  see  that  the  proposal  so  far  does  not 
leave  the  alliance  the  power  to  negotiate  in  that  way? 

Ms.  Sailors.  The  power  to  negotiate  was  in  conjunction  with 
whether  or  not  there  should  be  competing  HIPC's  or  CHPA's  or 
whatever  these  things  are  called  in  whoever's  version  it  is  kind  of 
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thing.  I  say  if  they  are  going  to  be  competing  and  nonexclusive, 
then  absolutely,  they  must  have  the  power  to  negotiate. 

We  have  been  nonexclusive  and  competing  out  in  the  open  mar- 
ketplace and  we  do  have  the  power  to  negotiate.  The  CHPA's  that 
are  going  up  in  Florida  will  be  out  there  and  they  are  currently  not 
allowed  to,  and  I  think  it  is  an  absolute  miserable  mistake. 

So  I  would  say,  you  know,  I  think  under  the  Clinton  plan,  they 
have  them  as  exclusive  channels,  therefore  maybe  the  power  to  ne- 
gotiate isn't  absolutely  necessary,  but  the  power  to  throw  out  the 
outlier,  I  think,  is  real  important.  Because,  otherwise,  my  sense 
from  experience  with  health  plans,  and  this  is  not  to  detract  from 
any  of  our  partner  health  plans  that  we  have  contracted  with,  but 
they  tend  to  gravitate  to  the  middle  and  above  unless  there  is  some 
real  live  negotiation  or  competition  going  on. 

And  I  think  you  can  increase  that  by  saying  the  outliers  go  out. 
Otherwise,  I  think  they  will  gravitate  and  what  you  will  have  is 
this  sort  of  upward  drift.  If  you  can  say  the  outliers  go  out,  I  think 
they  will  give  you  real  pricing  instead  of  Disney  World  pricing  or 
pretend  or  we  wish  it  would  be  like  this. 

And  I  think  any — part  of  what  I  said  is  any  corporate  benefits 
manager  in  corporate  America  who  accepted  the  first  proposal  of 
health  plans  coming  in  would  lose  their  joo.  I  don't  understand  why 
smaller  businesses  would  accept  anything  less.  And,  therefore,  that 
is  what  I  say  when  I  say  don't  tie  one  arm  behind  their  back  in 
this  thing.  If  you  are  going  to  make  them  compete  with  other 
things,  then  give  them  the  power  to  negotiate.  If  you  are  going  to 
give  them  exclusivity,  make  sure  they  are  taken  seriously  by  allow- 
ing them  to  throw  out  the  outliers. 

Mr.  Sharp.  Just  one  other  quick  question.  Ms.  Sailors,  and  I 
don't  mean  to  exclude  your  colleague  there,  but,  Ms.  Sailors,  I  am 
trying  to  also  understand  what  is  the  incentive  for  the  alliance  to 
act  vigorously,  competently.  I  mean,  most  individuals  have  a  desire 
to  do  that  but  we  know  large  institutions,  as  they  grow  up,  tend 
to  get  more  and  more  lax.  And  it  sounds  to  me  like  there  is  an  ele- 
ment of  competition  that  you  face  in  doing  a  good  job. 

Is  that  the  case  or  how  would  you  describe  both  in  your  cir- 
cumstances where  it  sounds  as  if  you  folks  are  doing  a  vigorous, 
effective  job,  can  we  assure  that  in  this  set  of  term  alliances,  that 
will  happen  all  across  the  board  in  this  country? 

Ms.  Sailors.  Well,  let  me  share  an  experience  I  had  recently.  We 
recently  in  Florida  gathered  all  the  boards  of  directors  of  the 
CHPA's  together  for  training,  for  CHPA  school.  And  it  was  a  fas- 
cinating weekend.  It  was  a  weekend,  they  were  all  brought  there 
at  their  cost.  They  were  a  variety  of  people  who  had  been  appointed 
by  the  Governor  and  the  Speaker  and  the  President  of  the  Senate 
in  our  State  legislature  so  they  were  political  appointees,  too. 

Each  board  has  a  minimum  of  two  benefits  managers  from  cor- 
poration types  so  that  there  is  a  minimum  of  people  who  actually 
do  have  experience  buying  and  selling  health  care.  I  looked  at  them 
and  I  came  away  from  that  weekend  with  a  great  deal  of  hope.  As 
I  looked  at  them  and  conducted  a  session  or  two  with  them,  these 
people  live  in  the  communities  they  are  going  to  serve.  They  live 
next  door  to  commuters — I  mean  to  consumers.  If  they  mess  up  and 
don't  do  a  good  job,  they  are  going  to  hear  about  it. 
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Their  businesses  are  located  in  those  communities.  They  are  pub- 
licly known  as  sitting  on  those  CHPA  boards.  They  are  going  to 
hear  about  it  from  their  friends,  their  neighbors,  their  relatives, 
and  people  they  never  even  met  before. 

I  think  that  is — you  understand  the  accountability  attached  to 
public  scrutiny  because  you  are  in  public  office.  I  think  these  peo- 
ple understand  it,  too,  and  on  top  of  that,  they  have  a  real  visceral 
sense  of  consumerism  that  I  kind  of  liked.  That  may  not  be  my  best 
answer,  but  I  would  share  with  you  a  very  human  side  of  the  equa- 
tion, which  is  that  these  are  human  beings,  they  want  to  do  right. 
They  want  to  do  well.  And  they  are  going  to  go  home  and  face  hell 
if  they  don't. 

Mr.  Sharp.  Well,  I  appreciate  your  public  accountability  ap- 
proach and  whatnot.  I  just  wondered  if  there  is  a  way  that  we 
should  build  what  is  already  built  into  your  particular  system — eco- 
nomic incentives  which  sort  of  bring  a  discipline  to  bear  that  hap- 
pens in  the  private  sector.  One  thing  we  tend  in  this  country  to  ad- 
mire about  the  private  sector  is  that  competition  provides  dis- 
cipline. We  are  obviously  trying  to  introduce  discipline  at  one  level 
of  this  system  in  the  negotiation  over  pricing  and  quality  care,  to 
intensify  the  competition  there,  through  the  alliance. 

And  I  am  trying  to  ask  myself  about  5  years  out,  does  this  alli- 
ance then  just  become  sort  of  a  self-perpetuating  

Ms.  Sailors.  Well,  my  guess  is  5  years  out,  you  can  take  another 
whack  at  it,  too.  I  have  never  known  anything  to  just  sit  there  and 
be  still. 

Mr.  Sharp.  That  is  true.  Thank  you  very  much. 
Mr.  Waxman.  Thank  you,  Mr.  Sharp. 

Thank  you  both  very  much.  We  look  forward  to  working  with  you 
further  as  we  evaluate  some  of  these  questions.  Thank  you. 

Our  last  panel  represents  insurance  agents  and  brokers  who  spe- 
cialize in  selling  and  servicing  health  insurance  products.  Sally 
Nelson  is  a  professional  insurance  agent  from  South  Portland, 
Maine.  She  is  currently  President-elect  of  the  Association  of  Health 
Insurance  Agents,  which  is  affiliated  with  the  National  Association 
of  Life  Underwriters. 

Alan  Katz  is  a  principal  in  a  general  insurance  agency  in  Wood- 
land Hills,  Calif.,  and  serves  as  a  legislative  chairman  of  the  Na- 
tional Association  of  Health  Underwriters.  Mr.  Katz  is  also  the  im- 
mediate past  President  of  the  California  Association  of  Health  Un- 
derwriters. 

I  want  to  welcome  both  of  you  to  our  hearing  today.  Your  pre- 
pared statements  will  be  in  the  record  in  full.  We  would  like  to  ask 
you,  if  you  would,  to  limit  your  oral  presentation  to  no  more  than 
5  minutes. 

Ms.  Nelson. 
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STATEMENTS  OF  SALLY  I,  NELSON,  PRESIDENT-ELECT,  ASSO- 
CIATION OF  HEALTH  INSURANCE  AGENTS,  ALSO  ON  BEHALF 
OF  NATIONAL  ASSOCIATION  OF  LIFE  UNDERWRITERS;  AND 
ALAN  KATZ,  LEGISLATIVE  CHAIRMAN,  NATIONAL  ASSOCIA- 
TION OF  HEALTH  UNDERWRITERS 

Ms.  Nelson.  Thank  you,  Mr.  Chairman.  Excuse  my  voice.  I  have 
come  down  with  a  cold  this  morning  as  I  got  here  so  I  will  do  the 
best  I  can. 

Mr.  Waxman.  Pull  up  the  microphone  so  we  will  be  able  to  hear 
you. 

Ms.  Nelson.  How's  that?  Is  that  better?  Thank  you. 

Let  me  begin  by  stating  our  strong  support  for  health  care  re- 
form. We  support  efforts  to  achieve  universal  coverage  or  at  least 
universal  access.  We  especially  urge  you  to  enact  the  insurance  re- 
forms that  are  included  in  most  of  the  reform  proposals.  We  agree 
that  health  insurance  should  be  a  guaranteed  issue,  guaranteed  re- 
newable, portable  and  subject  to  streamlined  paperwork  and  ad- 
ministrative procedures. 

We  agree  that  there  is  a  crucial  need  for  cost  containment  and 
that  steps  need  to  be  taken  to  achieve  cost  control.  We  also  agree 
that  full,  free,  fair  competition  is  the  best  way  to  achieve  cost  con- 
trol. We  also  strongly  support  an  active  role  for  the  employer  in 
providing  health  care  coverage  for  all  Americans. 

Of  most  concern  to  us  is  the  issue  of  buying  groups.  Most  reform 
proposals  envision  creation  of  buying  groups.  Buying  groups  are  in- 
tended to  consolidate  the  market  power  of  many  individuals  and 
employees  of  small  businesses,  streamline  administrative  costs,  and 
eliminate  or  minimize  risk  assessment  as  a  basis  for  issue  and/or 
price  of  health  insurance  coverage. 

We  are  willing  to  work  with  Congress  as  we  worked  with  the  leg- 
islature in  California  and  Florida  in  designing  and  helping  to  im- 
plement these  buying  groups.  But  we  believe  that  participation  in 
these  buying  groups  should  be  voluntary,  as  it  is  in  California  and 
Florida. 

Of  course,  insurance  reform  rules  must  be  applied  to  all  insur- 
ance, whether  it  is  purchased  from  a  buying  group  or  from  outside 
the  buying  group.  This  assures  a  level  playing  field  and  eliminates 
adverse  risk  selection. 

Buying  groups  should  be  voluntary.  Voluntary  buying  groups  as- 
sure true  choice  for  consumers.  Consumers  should  have  the  maxi- 
mum amount  of  choice  possible.  For  there  to  be  a  healthy  level  of 
choice  available,  there  must  be  a  healthy  number  of  companies  and 
plans  offering  health  insurance  coverage.  Monopolistic  buying 
groups  could  discourage  companies  and  plans,  especially  small  and 
medium-sized  ones,  from  expending  the  capital  required  to  com- 
pete, especially  in  a  mono  structure  with  little  or  no  room  for  mar- 
keting flexibility.  Elimination  of  large  numbers  of  insurers  will  de- 
crease consumer  choice,  possibly  to  harmful  levels. 

Voluntary  buying  groups  will  themselves  benefit  from  competi- 
tion. They  will  be  more  responsive,  effective,  and  efficient  in  serv- 
ing consumers  if  they  know  that  consumers  have  a  choice  about 
where  else  to  go  to  get  their  required  health  insurance  coverage. 
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The  employer  must  continue  to  play  a  key  role  in  providing 
health  insurance  to  the  Nation's  workers.  Employers  have  a  major 
stake  in  the  health  insurance  coverage  provided  to  their  employees. 

Most  employers  choose  to  pay  all  or  part  of  their  workers'  health 
insurance  premiums.  All  employers  benefit  from  employees  whose 
medical  needs  are  well  served.  Thus  an  employer  has  an  interest 
that  is  both  financial  and  humane  in  an  employee's  health  insur- 
ance coverage. 

Voluntary  buying  groups  provide  a  safety  net  by  allowing  a  re- 
formed private  market  to  compete  on  a  level  playing  field  and 
thereby  giving  the  buying  group  system  time  to  work  out  any  kinks 
that  might  develop. 

Surely,  if  buying  groups  work  as  well  as  their  designers  antici- 
pate, there  will  be  little  if  any  private  market  left  due  to  competi- 
tive pressures.  If,  however,  unforeseen  problems  develop  that  need 
to  be  fixed,  the  current  system  as  reformed  would  remain  in  place. 
That  is  important,  especially  when  you  stop  to  remember  that  the 
current  system,  even  without  reform,  serves  over  85  percent  of  the 
population  and  serves  them  well. 

Proponents  of  exclusive  buying  groups  worry  that  under  a  vol- 
untary system,  private  insurers  could  cherry  pick;  that  is,  insure 
the  young  and  the  healthy,  leaving  the  old  and  the  sicker  popu- 
lation for  the  government  to  take  care  of.  We  believe  that  insurance 
reforms  will  prevent  that  from  happening. 

We  believe  that  cherry  picking  should  be  eliminated.  Therefore, 
we  propose  that  all  plans,  not  just  those  inside  of  buying  group,  be 
subject  to  risk  adjustment  and  reinsurance  mechanisms.  This  will 
eliminate  cherry  picking,  and  although  there  will  be  some  addi- 
tional administrative  cost  to  a  universal  risk  adjuster,  that  cost 
would  be  far  less  than  the  cost  of  the  American  public  losing  access 
to  choice  and  competition  as  would  happen  under  an  exclusive  buy- 
ing group. 

Finally,  agents  are  crucial  to  choice.  Where  a  consumer  has 
choice,  that  consumer  needs  access  to  professional  advice  and  guid- 
ance on  how  to  make  the  best  choice  for  each  individual.  Problems 
will  remain  between  the  insured  and  the  insurer,  and  between 
medical  providers  and  players. 

Agents  troubleshoot  these  problems.  These  tasks  must  be  per- 
formed under  the  new  system  and  the  agent  is  the  best  trained  and 
best  equipped  to  do  the  job. 

Madam  Chairwoman,  Mr.  Chairman,  thank  you  again  for  the  op- 
portunity to  testify. 

Mr.  Waxman.  Thank  you  very  much,  Ms.  Nelson. 

[Testimony  resumes  on  p.  127.] 

[The  prepared  statement  and  attachments  of  Ms.  Nelson  follow:] 
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TESTIMONY  OF 
SALLY     I.     NELSON,  PRESIDENTELECT, 
ASSOCIATION     OF     HEALTH     INSURANCE  AGENTS 

Madam  Chairwoman,  Mr.  Chairman,  and  members  of  the  subcommittees,  thank  you  for  the 
opportunity  to  testify  this  morning.  My  name  is  Sally  Nelson.  I  am  an  agent  from  South 
Portland,  Maine,  and  currently  serve  as  president-elect  of  the  Association  of  Health 
Insurance  Agents  (AHIA).  AH  I  A,  a  conference  of  the  National  Association  of  Life 
Underwriters  (NALU),  represents  some  9,000  professional  insurance  agents  whose  primary 
business  involves  health,  disability  and  long-term  care  insurance.  Founded  in  1890,  NALU 
is  a  federation  of  approximately  1,000  state  and  local  associations  whose  members  include 
over  143,000  professional  life  and  health  insurance  agents  throughout  the  nation. 

Agents  Support  Health  Care  Reform 

NALU  and  AHIA  members  support  health  care  reform,  and  applaud  this  committee,  other 
members  of  Congress,  the  president  and  others  for  their  efforts  to  rationalize  the  health  care 
delivery  and  financing  systems.  Each  of  the  reform  proposals  currently  pending  has  many 
strengths  which  we  urge  you  to  consider  carefully-and  enact  the  best  into  law.  Among  the 
reform  measures  that  we  encourage  you  to  adopt  are  so-called  insurance  reforms  which 
would  subject  all  health  care  plans  to  guaranteed  issue,  guaranteed  renewability,  portability, 
limits  on  pre-existing  condition  requirements,  administration  and  paperwork  streamlining, 
and  cost  control  measures.  We  understand  the  need  to  make  sure  that  the  reformed 
system's  costs  are  as  contained  as  much  as  possible,  and  the  need  for  government 
involvement,  especially  in  the  provision  of  health  care  to  underserved  areas  and  low-income 
people.   We  agree  that  government  involvement  should  enhance  what  is  essentially  a 
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competition-driven,  private  system  that  guarantees  full  and  free  choice  for  all  Americans. 
We  also  support  an  active  employer  role  in  the  provision  of  health  care  coverage  for  all 
Americans. 

Buying  Groups  Should  Be  Voluntary 

The  President's  health  reform  proposal,  along  with  H.R.3222/S.1579  and  the  Senate 
Republican  Health  Care  Tay  ~e  proposal,  makes  a  principal  part  of  health  care  reform 
the  creation  and  implementation  ot  a  "buying  group."  The  buying  groups  are  intended  to 
consolidate  the  market  power  of  many  individuals  and  employees  of  small  businesses; 
streamline  administrative  and  paperwork  requirements  and  realize  substantial  cost-savings 
as  a  result;  and  also  to  eliminate,  or  minimize,  risk  assessment  (of  individuals  or  small 
groups)  as  a  basis  for  issue  and/or  price  of  health  insurance  coverage.  In  the  Clinton 
proposal,  the  buying  group  is  called  a  health  alliance,  and  it  would  be  the  only  way  (i.e., 
it  would  be  mandatory)  for  any  individual  or  employer  group  of  under  5,000  to  purchase 
health  insurance.  Under  the  rules  of  H.R.3222/S.1579,  the  buying  group  is  called  a  HPPC 
(health  plan  purchasing  cooperative),  with  participation  in  the  HPPC  mandatory  for 
individuals  and  for  businesses  of  1 00  employees  or  fewer.  The  Senate  Republican  plan  sets 
up  HPPCs,  but  makes  them  voluntary  for  all. 

NALU/AHIA  believe  that  to  the  extent  the  reformed  health  care  delivery/financing  system 
includes  buying  groups,  participation  in  them  should  be  voluntary.  Buying  groups  are  a 
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largely  untested,  theoretical  concept  that  may  well  prove  to  be  effective-but  there  is  also 
the  possibility  that  unforeseen  problems  will  develop  and  changes  will  have  to  be  made. 
Thus,  a  period  of  "testing"  the  buying  group  concept,  without  imposing  unnecessary  risk  to 
the  current  system  of  health  insurance  coverage,  becomes  an  important  safety  net.  This  is 
what  the  states  of  California  and  Florida  did  in  enacting  health  care  reform.  The 
professional  agents  represented  by  AHIA  and  NALU  worked  with  California  and  Florida  in 
creating  their  reforms,  and  are  working  with  the  states'  buying  groups  now.  We  want  to 
work  with  the  Federal  government  on  reform  as  well,  and  also  hope  to  be  able  to  work  with 
the  buying  groups,  if  they  result  from  this  reform  effort. 

A  rule  that  makes  participation  in  buying  groups  mandatory  poses  an  unnecessary  threat, 
and  undercuts  the  safety  net  protection  needed  during  the  testing  period.  Because  buying 
groups  are  built  on  a  theory  of  market  power  derived  from  pooling  many  individuals, 
insurance  plans  must  attract  a  large  number  of  participants  in  order  to  compete.  Because 
exclusive  buying  groups  may  not  allow  sufficient  flexibility  for  small  and  medium  sized 
insurance  plans  to  market  in  such  an  environment,  there  is  grave  risk-indeed,  a  high 
likelihood-that  due  to  capital  requirements  and  market  penetration  concerns,  many- 
probably  most-small  and  medium  sized  insurers  will  be  unable  or  unwilling  to  experiment 
in  this  new  environment.  If  this  happens,  only  a  few,  large  insurance  companies  and/or 
provider  networks  will  survive.  This  in  turn  will  seriously  undercut  the  safety  net  potential 
allowed  by  rules  that  permit  the  private  sector  to  compete-on  a  fair  and  open  playing  field. 
It  will  also  substantially  limit  the  choices  available  to  consumers  of  health  care  services. 
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Further,  there  is  substantial  agreement  both  in  government  and  in  the  private  sector  that 
competition  is  the  key  to  the  new  system.  The  President,  the  authors  of  the  principal 
Congressional  health  care  reform  proposals,  health  care  providers  and  health  care  insurers 
all  generally  agree  that  costs  cannot  be  controlled  without  vigorous,  fair  competition.  The 
truth  of  this  belief  is  just  as  applicable  to  the  buying  groups  themselves.  A  buying  group 
will  be  more  responsive,  more  effective,  more  efficient  and  more  likely  to  succeed  in  its 
mission  of  assuring  quality,  affordable  health  care  to  all  comers  if  it  is  itself  subject  to  full, 
free,  fair  competition. 

It  is  important  to  dwell  a  moment  on  the  phrase  "full,  free,  fair  competition."  Neither  the 
insurance  coverage  available  inside  the  buying  group  nor  insurance  coverage  available  on 
the  private  market  should  be  subject  to  competitive  advantages  derived  from  regulatory 
issues.  If  plans  inside  the  buying  group  must  provide  guaranteed  issue,  guaranteed 
renewability,  portability,  limits  on  pre-existing  condition  exclusions,  etc.-and  they  should- 
then,  so,  too  must  plans  available  outside  the  buying  group  be  subject  to  these  rules. 
Insurance  reform  is  a  crucial  element  of  health  care  reform,  regardless  of  the  structure  under 
which  health  care  coverage  is  delivered  to  consumers. 

The  level  playing  field  requirement  guarantees  that  buying  groups  will  not  be  subject  to 
"cherry-picking;"  i.e.,  the  practice  of  trying  to  identify  the  healthiest,  best  risks  and  thereby 
leave  the  less  healthy  people  for  others  to  insure.  Some  say  that  a  voluntary  buying  group 
structure  poses  the  risk  of  cherry-picking  for  the  buying  groups.  Others  argue  that  the  risk 


91 


is  graver  for  insurance  available  outside  the  buying  group.  Neither  is  an  acceptable  result. 
Cherry-picking  must  be  eliminated  for  this  system  to  work. 

Thus,  we  would  recommend  that  the  risk  adjustment/reinsurance  mechanisms  proposed  to 
operate  on  insurance  plans  inside  the  buying  group  be  expanded  to  apply  to  aM  plans, 
whether  available  on  the  outside  or  inside  the  buying  group.  Attached  is  a  proposal, 
developed  with  technical  assistance  from  the  Health  Insurance  Association  of  America, 
which  we  believe  would  guarantee  that  fully  fair  and  level  competitive  playing  field  that  we 
all  agree  is  critical  to  the  potential  for  success  of  the  buying  group  structure.  In  short,  the 
risk  adjuster/reinsurance  mechanism  would  mathematically  adjust  for  claims  experience 
among  all  health  insurance  plans.  It  would  calculate  a  "risk  adjustment  factor"  to  account 
for  consumers'  use  of  insurance  coverage.  That  factor  would  be  used  to  increase  or 
decrease  the  premium  charged  by  an  insurance  plan-after  the  period  of  insurance-to 
smooth  out  inevitable  "bumps"  in  claims  experience.  It  also  eliminates  any  incentive  to 
save  money  on  health  insurance  by  the  premium  payers  by  trying  to  join  or  form  a  group 
composed  of  only  young,  healthy  participants.  In  short,  it  eliminates  any  benefit  from 
cherry-picking  and  as  a  result  eliminates  the  practice  itself. 

Proponents  of  the  buying  group  system  agree  on  the  need  for  risk  adjustment  among  plans 
inside  the  buying  group.  It  is  but  a  short  step  to  acknowledgement  that  the  concept  should 
work  just  as  well  if  applied  to  all  plans.  It  is  true  that  additional  administrative  work  will 
be  required.  But  computer  capability  should  minimize  the  additional  work,  given  that  the 
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really  tough  part  of  the  task  is  not  the  collection  or  analysis  of  the  data,  but  rather  the  design 
of  the  system  generating  the  data.  That  design  problem  remains  essentially  unchanged 
regardless  of  the  number  of  plans  subject  to  it.  In  addition,  the  extra  administrative  cost 
pales  in  comparison  to  the  cost  of  a  system  that  has  lost  the  benefits  of  free  competition  due 
to  creation  of  a  government  or  quasi-government  monopoly  (the  Health  Alliance  or  HPPC). 

Employers  Should  Continue  to  Plav  Vital  Role  in  Health  Care  Financing 

Currently,  over  3/4  of  all  health  insurance  coverage  is  provided  through  employment.  Most 
Americans  and  their  families  are  covered  through  employer-provided  (and  usually  paid-for, 
at  least  in  part)  health  insurance.  That  crucial  employer  link  between  insurance  and 
consumer  continues  under  all  the  pending  health  care  reform  proposals.  Employers  are 
required  to  at  least  make  insurance  available,  through  the  buying  group  at  specified 
workforce  size  levels,  to  all  their  employees,  and  the  President  would  require  employers  to 
pay  80%  of  the  average,  weighted  premium  for  all  their  employees.  Even  where  employers 
are  not  required  to  pay  for  coverage,  they  are  required  to  allow  payroll  deduction  of 
premiums  paid  to  HPPCs  to  distribute  to  accountable  health  plans. 

The  reform  proposals'  recognition  of  the  key  role  of  employers  in  the  health  care  financing 
system  is  well-placed.  But  it  needs  to  focus  on  one  additional  element-employers. 
Whether  or  not  employers  are  required  to  pay  for  health  insurance  premiums,  they  most 
often  CHOOSE  to  pay  at  least  a  part  of  their  employees'  health  care  coverage.  They  have 
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a  stake  in  effective,  efficient  health  care  delivery  and  cost.  Their  workers'  productivity  is 
affected,  significantly,  by  this  issue,  adding  yet  another  element  to  the  bottom  line  of  this 
country's  economy  from  this  issue.  Employers  must  continue  to  be  active  participants  in  the 
selection  process  of  affordable,  quality  health  care  and  health  care  coverage.  A  buying 
group  that  is  voluntary  is  the  best  way  to  accomplish  this  objective. 

The  Agent's  Role  in  Choosing  Health  Care  Coverage 

Historically,  the  agency  system  has  been  the  principal  method  of  distribution  for  private  life 
and  health  insurance.  Agents  are  the  essential  link  between  consumer-whether  individual 
or  business— and  the  insurance  company,  providing  and  servicing  the  products  of  the  insurer 
while  educating  the  consumer  on  how  to  manage  risks  and  how  to  make  informed  choices 
regarding  their  insurance  purchases.  The  need  for  this  function  continues  under  the 
proposals  for  reforming  the  system.  Although  all  plans  contemplate  design  and  provision 
of  "basic,  comprehensive"  packages  of  coverage,  there  will  remain  choice,  and  where  there 
is  choice,  there  is  the  need  for  informed,  expert  guidance  in  making  that  choice.  Further, 
there  will  remain  a  third-party  payment  system.  Insurance,  in  whatever  form,  will  be  paying 
for  the  bulk  of  a  consumer's  health  care  costs.  Thus,  the  need  to  troubleshoot  between  the 
insurer  and  the  provider,  on  behalf  of  the  consumer,  will  remain.  Therefore,  the  role  of  the 
agent  remains. 

The  agent  has  proven  to  be,  in  most  cases,  the  professional  most  able  to  provide  expert 
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guidance  in  making  choices,  as  well  as  efficient  resolution  of  claims  or  other  problems 
between  the  provider  and  the  consumer  and  the  insurer,  in  the  most  cost-effective  manner. 
The  Managed  Competition  Act  recognizes  this  with  its  explicit  language  allowing  insurance 
plans  to  use  agents.  Even  the  Clinton  proposal,  despite  its  explanatory  language  that  terms 
agents  "outdated"  and  unnecessary,  recognizes  the  need  for  advice  and  guidance  in  making 
insurance  choices,  especially  for  coverage  beyond  the  basic,  comprehensive  package. 
Therefore,  it  is  crucial  to  acknowledge  that  although  some  consumers  will  take  the  time  and 
expend  the  energy  to  read  detailed  descriptions  of  plans  and  procedures,  many,  many  more 
will  want  to  be  able  to  call  upon  a  professional  to  help  them  sort  through  what  is,  after  all, 
a  fairly  complicated  and  extremely  important  issue.  We  believe  many  consumers  will 
WANT-and  should  be  able— to  keep  working  with  their  agents. 

What  does  the  licensed,  state-regulated  professional  agent  do? 

*  Professional  health  insurance  agents  work  with  clients  to  evaluate  their  need  for 
health  and  other  insurance  protection.  This  may  involve  substantial  research  and  fact- 
finding about  the  person's  individual  and  family  situation  and  the  available  products  best 
suited  to  meeting  the  needs  of  those  individual  situations.  This  is  an  on-going  process  since 
needs  continuously  change  as  a  person's  family  and  employment  situation  change. 

*  Professional  health  insurance  agents  explain  the  various  programs  available  and 
relate  the  elements  and  restrictions  inherent  in  a  given  plan  to  the  plan's  costs. 

*  Professional  health  insurance  agents  encourage  their  clients  to  act  in  a  timely 
fashion  to  assure  that  the  proper  coverages  are  in  place  when  they  are  needed.  They  also 
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see  to  it  that  accurate  and  complete  information  is  provided  to  the  insurer  so  that  the  client 
is  sure  to  get  the  very  best  price  or  premium  available. 

*  Professional  agents  keep  in  touch  with  their  clients  and  review  or  update  coverage 
on  a  periodic  basis.  They  suggest  changes  when  appropriate  and  counsel  clients  on  ways 
to  reduce  cost.  Often,  they  assist  their  clients  in  reviewing  the  need  for  legal  and/or  tax 
compliance,  and  recommend  other  professionals  when  assistance  such  as  tax  or  legal  issues 
arise. 

*  Professional  health  insurance  agents  assist  with  claims,  answer  questions  and  serve 
as  ombudsmen  in  helping  their  clients  deal  with  insurance  companies  and,  often,  with 
medical  services  providers.  They  help  clients  assemble  proper  documentation  to  file  or 
follow  up  on  claims,  especially  among  those  agents  whose  clients  are  Medicare 
beneficiaries. 

*  Professional  health  insurance  agents  assist  business  owners  in  communicating 
benefit  packages  to  their  employees,  and  often  assist  the  employees  in  seeing  how  the 
benefits  coordinate  with  their  personal  financial  programs  as  well  as  those  provided  by 
government. 

The  helpful  role  agents  play  with  small  business  firms  was  borne  out  by  a  poll  (attached), 
commissioned  by  AH  I A  and  done  by  Penn-Schoen  this  past  autumn.  The  poll  demonstrates 
that  over  70%  of  small  businesses  who  now  provide  health  insurance  to  their  employees 
like,  respect  and  value  the  services  they  receive  from  their  agents. 
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We  believe  that  even  after  reform,  someone  will  have  to  provide  advice  on  how  and  what 
to  choose  in  the  way  of  the  best  health  insurance  coverage  for  each  individual,  troubleshoot 
problems  between  providers,  consumers  and  insurers.  Booklets,  brochures,  "report  cards" 
and  other  documents;  800  numbers  and  other  impersonal  information  sources  will  certainly 
work  for  some  consumers.  For  most,  such  devices  are  simply  insufficiently  responsive  to 
consumer  needs.  We  need  look  only  to  the  IRS  and  its  documents  and  information 
telephone  numbers  for  a  lesson  in  how  not  to  serve  the  consumer.  To  be  truly  responsive 
in  a  cost-effective  way,  the  new  system  needs  someone  who  will  look  out  for  the  consumer. 
We  believe  that  that  someone  should  continue  to  be  the  someone  who  performs  these  tasks 
so  well  now:  the  professional,  caring  health  insurance  agent. 

Tax,  Cost  Control,  Product  Design  Issues  Also  of  Some  Concern 

While  AHIA/NALU  are  primarily  concerned  with  the  issue  of  devising  the  best  structure  for 
a  reformed  health  care  delivery  system,  we  are  also  concerned  with  financing  aspects  of  the 
reform  plans.  While  we  have  historically  supported  tax  incentives  aimed  at  encouraging 
people  to  enjoy  the  security  of  adequate  and  appropriate  insurance  protection,  we  will  not 
oppose  provisions,  such  as  a  tax  cap  or  an  employer  mandate,  that  go  beyond 
encouragement  and  incentive,  if  such  provisions  are  drafted  appropriately  narrowly  and 
target  accurately  our  mutual  goal  of  assuring  universal  access  to  affordable,  quality  health 
care  coverage. 
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However,  we  must  note  that  insurance  companies  must  be  able  to  create  the  insurance 
products  we  all  want  all  Americans  to  have.  Thus,  premium  caps  and,  possibly,  pricing 
restrictions  such  as  pure  community  rating,  to  the  extent  that  they  make  it  impossible  for 
insurance  companies  to  offer  adequate  insurance  products,  will  be  a  problem  for  the  agents 
represented  by  AHIA  and  NALU.  We  support  the  companies  in  their  efforts  to  work  with 
government  to  design  appropriate  cost  containment  measures. 

Madam  Chairwoman,  Mr.  Chairman  we  appreciate  the  opportunity  you  have  given  us  to 
testify  here  today  and  we  look  forward  to  working  with  you  on  this  vital  issue.  For  now, 
I  would  be  pleased  to  respond  to  any  questions  that  you  might  have. 

Thank  you. 
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Selection  Issues  and  Potential  Solutions 
in  a  Voluntary  HIPC  Environment 

Context 

A  goal  of  many  policymakers  promoting  health  system  reform  is  to  identify  the  mechanisms 
most  likely  to  result  in  cost-effective,  universal  and  affordable  access  to  health  care  for  all 
Americans.  To  that  end,  the  following  information  is  offered  to  foster  investigation  of  how 
to  eliminate  or  minimize  the  potential  for  health  plan  or  insurance  carrier  "cherry-picking"  in 
a  reform  environment  that  contains  voluntary  HEPCs.  This  document  should  not  be 
construed  as  implying  support  for  or  opposition  to  any  of  the  premises  on  which  the 
discussion  is  based. 

Background 

Regional  "health  alliances"  or  "health  insurance  purchasing  cooperatives  (HEPCs)"  have  been 
proposed  as  a  key  component  of  a  comprehensive  health  reform  strategy.  Proponents  claim 
that  these  purchasing  pools  will  "give  small  employers  and  individuals  the  market  power  of 
large  employers,"  reduce  insurance  overhead,  spread  risk  more  fairly,  and  provide 
continuous  coverage  for  workers  who  change  jobs  frequently. 

Most  often,  it  is  envisioned  that  HEPCs  would  replace  the  employer  as  the  mechanism 
through  which  enrollment  in  a  health  plan  is  arranged.  HEPCs  would  contract  with  multiple 
health  pians  serving  their  area  and  would  offer  individual  employees  (and  non-employed 
residents  as  well)  a  choice  of  which  plan  to  enroll  in.  Employers  would  continue  to  pay 
most  of  the  health  plan  premium  and  would  deduct  the  remainder  from  workers'  paychecks 
and  forward  it  to  the  HEPC;  the  KEPC  would  then  pay  the  heaith  plan.  But  most  employers 
(except  perhaps  the  largest)  would  no  longer  contract  directly  with  a  health  plan  or  plans  to 
cover  their  workers. 

This  approach  is  sometimes  called  "exclusive  HEPCs"  or  "mandator}'  HEPCs."  The 
alternative,  "voluntary  HEPCs,"  leaves  it  up  to  the  employer  to  decide  whether  to  use  the 
HIPC  or  to  contract  with  a  health  plan  or  insurer,  either  directly  or  through  an  agent  or 
broker. 

Proponents  of  voluntary  HEPCs  argue  that  implementing  mandator)'  HEPCs  would  force 
millions  of  Americans  to  change  long-established  health  insurance  relationships,  virtually 
overnight. 

Such  a  complete  restructuring  of  the  health  insurance  marketplace  would  be  a  monumental, 
risky,  and  possibly  chaotic  undertaking,  especially  considering  the  fact  that  the  HEPC  concept 
has  not  been  thoroughly  tested  in  practice. 

Establishing  HIPCs  for  voluntary  use  by  employers  (along  with  other  insurance  reforms),  on 
the  other  hand,  would  not  disrupt  the  entire  market.  Existing  insurance  relationships  could 
remain  in  place,  at  the  option  of  the  employer;  but  the  HIPC  would  be  available  as  a 
competitive  alternative. 
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If  the  HIPC  can  in  fact  do  a  better  job  of  offering  affordable  health  insurance  than  the 
current  agent/broker  system,  then  the  KIPC  will  have  no  trouble  attracting  clients.  A 
voluntary  system  also  promotes  cost-reducing  competition:  it  will  encourage  both  HIPCs  and 
agents/brokers  to  carry  out  their  administrative  functions  as  efficiently  as  possible. 

Finally,  there  is  a  risk  that  mandatory  KIPCs,  being  monopolies,  would  become  bureaucratic 
and  unresponsive  to  their  customers;  voluntary  HIPCs  are  more  likely  to  remain  responsive 
and  accountable,  because  customers  have  other  options. 

The  Issue 

One  argument  for  requiring  all  employers  (or  all  but  the  largest  employers)  to  use  the  HEPC 
is  to  prevent  "cherry  picking"  by  insurers  that  could  result  in  risk  selection  adverse  to  the 
HEPC.  Proponents  of. mandatory  HIPCs  fear  that,  if  insurers  are  allowed  to  market  to 
employers  directly  (not  through  the  HIPC),  they  will  find  ways  to  identify  and  cover  healthy 
groups,  while  avoiding  unhealthy  groups.  If  this  were  to  occur,  the  average  premium  inside 
the  HIPC  wouid  be  higher  than  the  average  premium  outside  the  HIPC,  and  the  HIPC  would 
not  be  able  to  compete  effectively,  even  if  its  administrative  overhead  was  lower.  The  goal 
of  community  rating  (having  everyone  in  the  community  help  to  subsidize  the  costs  of  those 
most  in  need  of  health  care)  would  be  undercut.  And,  if  an  "adverse  selection  spiral" 
ensued,  the  HIPC  might  be  doomed  financially. 

(Some  analysts  believe  thai,  for  employed  populations  at  least,  the  HIPC  may 
actually  receive  favorable  selection.  This  would  occur,  for  example,  if  all  the 
health  plans  available  through  the  HIPC  were  tightly  managed  network-based 
plans.  In  this  situation,  workers  with  existing  health  problems  and,  therefore, 
established  physician  relationships,  might  prevail  on  their  employer  to  arrange 
coverage  though  a  traditional  indemnity-style  plan  outside  the  HIPC.) 

At  issue,  therefore,  is  whether  there  are  ways  to  prevent  or  correct  for  the  potential  selection 
problems  associated  with  a  voluntary  HIPC  structure,  i.e.,  permitting  employers  to  decide 
whether  or  not  they  want  to  use  the  regional  HIPC  to  arrange  health  coverage  for  their 
employees. 

Potential  Solution 

This  brief  paper  outlines  one  way  that  the  potential  risk  selection  problems  in  a  voluntary 
HIPC  environment  can  be  prevented  or  corrected  for.  Tne  solution  encompasses  two  types 
of  reform  initiatives:  (1)  rules  of  market  behavior  that  all  health  plans/carriers  must  follow, 
aimed  at  preventing  risk  selection  at  the  outset  (or  at  least  making  it  much  more  difficult  to 
engage  in),  and  (2)  a  risk-adjustment  mechanism,  perhaps  combined  with  traditional 
reinsurance,  aimed  at  removing  any  financial  incentive  to  engage  in  risk  selection  and  at 
compensating  plans  that  receive  more  than  their  fair  share  of  higher-than-average  risks. 
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Rules  of  Market  Behavior 

Adoption  of  the  following  market  rules  would  significantly  reduce  both  health  plans'/carriers' 
and  employers'  incentive  and  ability  to  select  risks. 

1.  Basic  accessibility  rules  (guaranteed  issue,  guaranteed  renewability,  no  exclusion  of 
employees  from  employment-based  groups,  limitation  or  elimination  of  pre-existing 
condition  exclusions)  apply  to  ail  employment-based  health  plans,  regardless  of  size. 
(Extending  these  market  reform  rules  to  individual  coverage  assumes  the  existence  of 
a  government  mandate  that  all  individuals  must  have  coverage;  if  not,  modification  of 
these  rules  for  the  individual  market  is  required.) 

2.  All  carriers  must  use  the  same  rating  methodology  for  all  employers/ees  eligible  to 
use  the  HIPC,  regardless  of  whether  the  particular  carrier  is  selling  through  the  HIPC 
or  directly  to  employers.  That  is,  all  health  plans/carriers  must  quote  rates  on  the 
same  basis  (per  single  or  family  contract,  per  employee,  percent  of  payroll)  and  use 
the  same  rating  categories  (if  any  rating  categories  are  permitted). 

Unless  all  plans  rate  on  the  same  basis,  employers  may  choose  where  to  get  coverage 
based  on  which  rating  methodology  produces  the  most  favorable  rate  for  their  group. 

Note,  however,  that  requiring  health  plans/carriers  to  use  pure  community  rating 
creates  strong  financial  incentives  for  them  to  select  risks,  because  the  payoff  in  terms 
of  a  lower,  more  competitive  community  rate  is  very  high.  One  way  to  offset  these 
incentives  is  to  implement  a  risk-adjustment  mechanism.  (Discussed  further  below.) 
Another  is  to  allow  health  plans/carriers  to  use  rating  factors  such  as:  area,  age, 
gender,  family  size,  duration  of  rating  period,  and  industry  (but  not  health  status  or 
claims  experience  for  HIPC-eiigible  groups).  Doing  so  would  reduce  the  incentive  to 
select  risks  by  preserving  plans'  ability  to  offer  lower  rates  to  demographically  less 
risky  groups. 

3.  Employer  contribution  requirements  should  be  consistent  inside  and  outside  the  HTPC, 
in  order  to  mitigate  any  selection  among  plans  or  inside/outside  the  HIPC  on  this 
basis. 

4.  Employees  must  participate  in  an  employer  (group-arranged)  plan  for  which  they  are 
eligible  before  being  assured  issuance  of  individual  policy  (inside  or  outside  the 
HIPC). 

This  rule  protects  the  individual  and  group  markets  in  different  ways.  First,  it 
assures  groups  that  better  individual  risks  will  not  leave  the  group.  Second,  it 
protects  carriers  providing  individual  coverage  against  an  employer  attempting  to 
"dump"  high-risk  employees  into  the  individual  market  to  improve  the  risk  profile  of 
its  group. 
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5.  Marketing  practices  inside  and  outside  the  HIPC  should  be  subject  to  the  same  review 
procedures  to  prevent  attempts  to  circumvent  the  "no  risk  selection"  objective.  This 
general  recommendation  encompasses  a  number  of  additional  points: 

►  Standard  cost  and  quality  data  would  have  to  be  available,  regardless  of 
whether  the  pian  is  offered  inside  or  outside  the  HIPC. 

►  Agent  compensation  should  be  structured  so  that  it  is  not  dependent  on  the 
health  or  claims  experience  of  the  cases  written.  This  should  diminish  any 
incentive  to  "steer"  particular  consumers  into  (or  out  of)  the  HIPC. 

►  The  basic  package(s)  of  benefits  and  cost-sharing  should  be  the  same  inside 
and  outside  the  HIPC. 

►  Supplemental  benefits  must  be  packaged  and  priced  separately  from  the  basic 
package. 

6.  HTPC-eiigibie  self-insured  employers  should  be  subject  to  the  same  market  rules  as 
insured  plans,  with  limited  modifications  appropriate  to  the  self-insured  setting. 

►  With  respect  to  rating,  HTPC-eligible  self-insured  employers  must  participate 
in  a  risk  adjustment  mechanism  on  an  equal  basis  with  insured  plans.  This 
requirement  is  necessary  to  protect  the  HIPC  from  possible  adverse  selection 
which  could  occur  if  lower-risk  groups  increasingly  chose  to  self-insure 
(equivalent  to  experience  rating).  It  also  ensures  that  no  insurer  (including 
self-insurer)  profits  from  risk  selection,  and  that  all  insurers  focus  on 
management  of  risk  to  achieve  appropriate,  high  quality,  efficiently  provided 
health  care. 

Risk-Adjustment  Mechanism 

In  order  to  reduce  the  incentive  to  select  risks  and  to  compensate  for  any  variations  in  risk 
that  may  occur,  all  health  plans/carriers  serving  HlPC-eiigible  employers/ees  should  be 
required  to  participate  in  a  risk  adjustment  or  risk  pooling  mechanism. 

An  effective  risk  adjustment  system  will  guarantee  that  no  health  plan/carrier  or  employer 
can  benefit  financially  from  attempts  to  select  good  risks.  It  will  also  compensate  health 
plans/carriers  that  receive  a  disproportionate  share  of  higher-than-average  risks,  for  whatever 
reason.  In  a  community-rated  environment,  the  absence  of  such  a  system  (or  the  use  of  an 
ineffective  system)  couid  jeopardize  the  financial  viability  of  some  competing  health 
plans/carriers  and,  therefore,  the  ultimate  success  of  a  reform  strategy  built  on  competition 
among  private  health  plans. 

Two  attachments  describe  one  way  that  a  risk  adjustment  mechanism  could  operate.  Tne 
first  (Attachment  A)  outlines  the  steps  in  the  risk  adjustment  process;  the  second  (Attachment 
B)  uses  a  simplified  numerical  example  to  show  how  this  adjustment  process  would  work. 
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Each  of  these  attachments  assumes  the  existence  of  a  reliable  method  for  assessing  the 
relative  risk  (expected  cost)  of  one  health  plan's  enrollees  versus  another's.  1  Tne 
availability  of  a  reliable  risk  assessment  method  is  central  to  the  feasibility  of  any  risk 
adjustment  mechanism.  However,  it  is  widely  recognized  that  currendy  available  methods 
have  not  been  adequately  tested  for  this  purpose  and  may  be  infeasible  or  inadequate  for  the 
task. 

Risk  assessment  methods  based  on  readily  available  demographic  information  about  enrollees 
(geographic  area  of  residence,  age,  gender,  family  size,  industry  of  employment,  etc.)  could 
be  implemented  today.  However,  there  is  concern  that  demographic  information  alone  may 
not  be  not  be  an  adequate  basis  for  estimating  a  group's  future  health  care  needs,  particularly 
in  the  context  of  likely  reforms.  In  the  current  system  of  insuring  (whole)  employer  groups, 
the  high  utilization  and  cost  of  high-risk  employees  in  the  group  is  typically  offset  by  the  low 
utilization  and  cost  of  low-risk  employees.  In  this  case,  the  average  claims  experience  of 
competing  health  plans/carriers  is  likely  not  to  differ  greatly,  and  the  need  for  a  refined  risk 
adjustment  mechanism  is  attenuated.  However,  most  reform  proposals  call  for  individual 
empiovee  choice  of  plan  within  HPCs.  It  is  possible  that  certain  plans  offered  by  the  HEPC 
may  primarily  attract  high-risk  employees  from  many  or  all  employer  groups.  3  Tne  need 
for  a  more  refined  risk  adjustment  mechanism  is  much  greater  in  this  case.  Ongoing  bias 
from  a  crude  risk  adjustment  mechanism  could  jeopardize  the  viability  of  such  plans  because 
of  adverse  selection,  a  danger  that  risk  adjustment  is  supposed  to  eliminate. 

Considerable  additional  research  and  data  systems  development  will  be  needed  to  arrive  at  a 
broadly  accepted,  implementable  risk  assessment  method  for  use  in  the  risk  adjustment 
process.  Other  arrangements  may  be  needed  in  the  interim. 

Interim  Measures 

Until  a  more  reliable  risk  assessment  method  is  available,  interim  policies  may  be  needed  to 
mitigate  the  risk  of  health  plans/carriers  failing  due  to  adverse  selection.  Possible  options 
might  include,  for  example: 

►  the  use  of  modified  community  rating  rather  than  pure  community  rating  for  HTPC- 
eiigible  employers/ ees  (as  suggested  above); 


1    The  desirable  attributes  of  an  acceptable  risk  assessment  method  include:  accuracy, 
predictability,  practicality  (reasonable  cost),  understandability,  timeliness,  and  resistance  to  gaming. 

:  For  example,  plans  that  allow  greater  patient  choice  of  provider  may  tend  to  attract  people  with 
existing  medical  conditions.  Such  people  are  more  likely  to  have  existing  provider  relationships  that 
they  are  unwilling  to  break,  and  their  possibly  multiple  providers  may  not  all  participate  in  the  same 
network-based  plan.  In  an  individual-choice  environment,  where  a  health  plan  is  not  assured  of 
covering  an  employer's  whole  group  (the  low-risk  employees  as  well  as  the  high-risk  employees), 
plans  offering  freer  choice  are  potentially  at  risk  of  experiencing  severe  adverse  selection. 
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►  broad-based  reinsurance  to  protect  plans  which  experience  a  disproportionate  share  of 
high-cost  catastrophic  cases; 

►  specifying  that  the  HIPC  enroll  its  members  in  participating  health  plans  on  an  employer- 
group  basis,  rather  than  on  an  individual  basis.  (As  noted  above,  enrolling  groups  rather 
than  individuals  reduces  the  degree  of  adverse  selection  to  which  plans/carriers  are  exposed.) 
An  adequately  effective  risk  assessment  method  may  be  easier  to  develop  in  a  group-choice 
environment,  in  which  the  higher  risk  of  some  group  members  is  offset  to  some  extent,  even 
in  the  smallest  groups,  by  the  lower  risk  of  other  group  members. 

Qt^er  Subsidization  Is?ueg 

This  paper  addresses  in  derail  only  risk  selection  issues  within  the  employed  population.  If 
the  HIPC  is  used  as  the  vehicle  for  providing  health  coverage  to  non-employed  individuals 
and  families,  such  as  Medicaid  recipients  or  early  retirees,  then  other  cross-subsidization 
issues  arise:  The  non-employed  are,  arguably,  less  healthy  and  more  costly  than  the 
employed;  and  they  are  unlikely  to  have  sufficient  income  to  pay  even  a  standard  premium 
out  of  their  own  pockers. 

But  the  subsidies  necessary  to  provide  coverage  to  the  non-employed  population  are 
essentially  separate  from  the  issue  of  risk  selection  within  the  employed  population.  The 
non-employed  can  readily  be  treated  as  a  separate  rating  pool  within  the  HIPC,  with  a 
separate  rate.  Then  the  total  subsidy  necessary  to  pay  for  their  care  can  be  easily  calculated, 
and  a  determination  made  about  what  is  most  appropriate  funding  source. 


104 


Attachment  A 


How  Risk  Adjustment  Might  Work 
in  a  Voluntary  Purchasing  Pool  Environment 


Steps  in  the  Risk  Adjustment  Process 


The  following  scenario  illustrates  one  way  in  which  "risk  adjustment" 3  might  work 
across  all  health  pians  in  a  market  area.  The  example  assumes  that  small  employers  may 
purchase  basic  coverage  direcdy  from  health  plans,  or  they  may  arrange  for  coverage 
through  a  purchasing  pool  (regional  health  alliance  or  HIPC).  All  health  plans,  whether 
selling  to  individual  employees  through  a  purchasing  pool  or  to  employers  outside  the  pool, 
are  subject  to  uniform  rating  requirements  and  other  regulations  penaining  to  basic  benefit 
coverage. 

Additional  assumptions  include: 

►  Employers  and  employees  are  required  to  purchase  coverage  for  the  basic  plan. 

►  Each  health  plan/carrier  quotes  a  flat  community-rated  premium  for  basic  benefit 
coverage  which  is  the  price  each  individual  enrollee  must  pay.  Tne  community-rated 
premium  could  alternatively  be  calculated  per  employee  (primary  insured). 

»•        For  simplicity,  we  describe  an  annual  risk  adjustment  process,  assuming  there  is  no 
entry  into  or  exit  from  plans  during  the  year.  In  reality,  the  adjustment  process 
would  take  place  more  frequendy  to  address  differing  enrollment  periods  and  other 
enrollment  changes  during  the  year. 

►  This  example  addresses  only  risk  selection  issues  within  the  employed  population. 
The  subsidies  necessary  to  provide  health  coverage  to  non-employed  individuals  and 
families  are  essentially  a  separate  issue. 

In  this  example,  the  entity  overseeing  the  risk  adjustment  process  is  simply  called  the  "risk 
adjustment  administrator"  (RA  Administrator).  The  function  of  overseeing  the  risk 
adjustment  process  could  be  performed  by  a  state  agency  or  board,  a  state  or  regional 
purchasing  pool,  a  private-sector  enterprise,  or  some  other  organization. 


3  In  the  context  of  health  reform,  the  term  "risk  adjustment"  refers  to  a  process  of  transferring 
(redistributing)  premium  income  among  health  plans  in  a  market  area.  Risk  adjustment  is  needed  in  a 
reformed  insurance  market  whenever  rating  restrictions  prevent  pians  from  charging  premiums  that 
reflect  the  expected  costs  the  plans  will  incur. 
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We  firs:  describe  the  sequence  of  events  in  the  risk  adjustment  process.  We  then 
present  a  simplified  numerical  example  of  the  rate  adjustment  and  revenue  transfer 
calculations  which  are  part  of  the  process. 


Sequence  of  Events 


Step  1       Health  plans/carriers  register  with  the  RA  Administrator. 

•  Several  months  before  enrollment  begins,  all  health  plans/carriers  who  wish 
to  sell  coverage  for  basic  benefits  in  the  market  area  in  the  coming  year  must 
register  with  the  RA  Administrator,  and  must  indicate  whether  they  plan  to  sell 
this  coverage  through  the  purchasing  pool  or  directly  to  small  employer 
groups. 

•  As  a  condition,  they  must  agree  to  all  market  rules,  including  participating 
in  the  risk-adjustment  process  (discussed  earlier). 


Step  2  The  RA  Administrator  provides  the  information  each  health 
plan/carrier  needs  to  develop  its  "standardized"  community 
rate. 

The  RA  Administrator  provides  each  plan/carrier  with  3  standard  pieces  of 
information  which  the  administrator  will  use  in  calculating  revenue  transfer 
amounts  for  each  plan: 

•  definitions  of  the  risk  classification  categories; 

•  the  "relative  risk  factors"  for  each  risk  category;  and 

•  the  reference  premium  amount  upon  which  the  transfer  amounts  will  be 
based.  The  reference  premium  could  be  last  year's  average  premium  in  the 
community  trended  forward,  or  any  another  designated  amount. 


Step  3       Each  health  plan/carrier  develops  its  standardized  community 
rate  for  the  coming  year. 

•  Development  of  the  plan's/carrier's  "standardized"  community  rate  starts 
with  the  community  rate  it  would  charge  in  the  absence  of  a  risk  adjustment 
process.  Adjustments  are  then  made  considering  expected  transfer  payments 
and  other  contingencies  associated  with  risk  adjustment. 
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•  Plans  are  free  to  use  whatever  method  they  choose  to  develop  their 
standardized  community  rate.  A  plan  may  choose  to  use  the  information 
supplied  by  the  RA  Administrator  (step  2)  to  calculate  its  expected  transfer 
amount,  and  to  adjust  its  community  rate  by  the  transfer  amount.  The  rate 
would  be  adjusted  upward  if  the  plan/carrier  expects  to  have  to  pay  into  the 
transfer  pool,  and  downward  if  it  expects  to  receive  money  from  the  transfer 
pool. 

•  Each  plan/carrier  may  choose  to  further  adjust  its  rate  for  pricing 
uncertainties  associated  with  the  risk  adjustment  process. 

•  The  end  result  is  the  plan's  "standardized"  community  rate,  the  rate 
enrollees  (or  their  employers)  will  acmally  be  charged  for  enrollment  in  the 
plan. 

Step  4       RA  Administrator  publishes  rates. 

•  The  plans  report  their  standardized  community  rates  to  the  RA 
Administrator. 

•  The  RA  Administrator  publishes  the  rates  well  before  enrollment  begins, 
together  with  information  about  whether  the  plan/carrier  is  marketing  inside  or 
outside  the  purchasing  pool. 


Step  5  Enrollment. 

•  Health  plans/carriers  market  either  directly  to  small  employers,  or  to 
individual  employees  purchasing  through  the  pool. 

•  Small  employers  evaluate  options  and  decide  to  purchase  coverage  directly, 
or  through  the  purchasing  pool. 

•  Individual  employees  (inside)  and  small  employers  (outside)  choose  their 
preferred  plans. 

Step  6       Health  plans/carriers  report  actual  enrollment  data  to  the  RA 
Administrator. 

•  Plans/carriers  selling  inside  the  purchasing  pool  (KTPC)  receive  enrollment 
information  from  the  pool  administrator. 

•  All  plans/carriers  report  to  RA  Administrator  their  total  enrollment  and 
distribution  of  enrollees  by  risk  category. 
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Step  7       RA  Administrator  calculates  transfer  amounts  and 
administers  revenue  transfers. 

•  The  RA  Administrator  calculates  each  plan's/carrier's  revenue  transfer 
amount,  based  on  the  plan's/carrier's  actual  enrollment,  the  relative  risk 
factors  and  the  reference  premium. 

•  For  plans/carriers  which  must  pay  into  the  transfer  pool  (plans/carriers  with 
actual  relative  risk  lower  than  the  community  average),  the  RA  Adrninisrxator 
bills  the  plan/carrier  for  the  transfer  amount. 

•  The  RA  Administrator  pays  out  the  transfer  amounts  to  me  plans/  carriers 
which  receive  money  from  the  transfer  pool  (plans/carrier  which  have  actual 
relative  risk  greater  than  the  community  average). 

•  Theoretically,  the  risk  adjustment  process  aims  for  a  zero  balance  in  the 
transfer  pool  in  each  period  —  transfers  in  should  equal  the  transfers  out.  In 
practice,  neither  the  plans/carriers  nor  the  RA  Administrator  have  perfect 
knowledge,  and  there  may  be  changes  in  total  enrollment  and  enrollee 
distribution  by  risk  class  in  the  community  during  the  year.  To  ensure  that  the 
transfer  pooi  has  sufficient  funds  (remains  solvent),  the  transfer  amounts  could 
be  adjusted,  or  another  source  of  funds  could  be  tapped  to  create  a  reserve 
upon  which  the  transfer  pool  could  draw  if  needed. 

Attached  (Attachment  B)  is  a  simplified  numerical  example  of  how  this 
risk  adjustment  process  would  work  in  practice. 
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Atachment  B 


How  Risk  Adjustment  Might  Work 
in  a  Voluntary  Purchasing  Pool  Environment 

A  Simplified  Numerical  Example 


NOTE:  Tnis  example  is  intended  solely  to  illustrate  the  steps  in  the  risk  adjustment  process 
described  above.  Other  approaches  to  risk  adjustment  are  possible.  Further,  the  risk 
categories  and  assigned  relative  risk  factors  used  here  are  arbitrary  and  purely  illustrative. 


Step  1       Health  plans/carriers  register  with  the  RA  Administrator. 

Three  health  plans/carriers  register  with  the  RA  Administrator  Plan  A,  Plan  B,  and  Plan  C. 
Tnese  are  the  only  plans/carriers  in  the  community  (offering  basic  benefit  coverage),  and 
together  they  cover  all  20,000  members  of  the  community. 

Step  2       The  RA  Administrator  provides  the  information  each  health 
plan/carrier  needs  to  standardize  its  community  rate. 

A.  Risk  categories. 

The  RA  Administrator  tells  the  health  plans/carriers  there  are  three  risk  categories,  defined 
by  eye  color: 

Category  Definitions 
Category  1  —  brown  eyes 
Category  2  =  blue  eyes 
Category  3  =  hazel  eyes 

B.  Relative  risk  factors. 

The  RA  Administrator  tells  the  plans/carriers  the  relative  risk  factors  for  each  category: 

Relative  Risk  Factors 
Category  1-0.6 
Category  2-0.8 
Category  3-1.6 
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C.  Reference  premium. 

The  RA  Administrator  tells  the  pians/ carriers  that  the  reference  premium  for  calculating 
transfer  amounts  is  S200.  The  reference  premium  can  be  fixed  at  any  reasonable  amount. 
One  choice  could  be  the  RA  Administrator's  estimate  of  last  year's  average  cost  per  person 
for  the  community  as  a  whole,  trended  forward.  Another  option  is  an  estimate  of  the 
average  cost  per  person  of  the  more  efficient  plans/carriers. 

Step  3       Each  health  plan/carrier  develops  its  standardized  community 
rate  for  the  coming  year. 

NOTE:  Plans  will  in  fact,  use  whatever  method  they  choose  to  develop  their  'standardized 
community  rate, "  which  is  the  rate  enrollees  or  their  employers  will  aczually  be  charged  for 
enrollment  in  the  plan.  (We  ignore  here  any  mark-up  the  HIPC  might  add  to  fund  its 
operations.)  Tnis  example  illustrates  one  way  the  plans  might  approach  developing  their 
standardized  community  rates. 

A.  Expected  enrollment. 


Tne  three  plans/carriers  expect  the  following  enrollment: 


Expected  1994  Enrollment  j 
(number  of  enrollees) 

Plan 

Brown  Eyes 

Blue  Eyes 

Hazel  Eyes 

Total 

A 

20GO 

5000 

1000 

8000 

3 

1000 

3000 

2000 

6000 

C 

1000 

2000 

3000 

6000 

Whole 
Community 

4000 

10,000 

6000 

20,000 

B.  Unadjusted  flat  community  rate. 

Based  on  plan  historical  experience,  expected  medical  inflation,  etc,  plan/carrier  actuaries 
calculate  the  flat  community  rate  the  plan/carrier  would  charge  in  the  absence  of  rating 
restrictions  for  the  expected  enrollment  (expected  risks).  We  call  this  the  "unadjusted" 
community  rate. 

Unadjusted  Community  Rate 
Plan  A  -  S190 
Plan  B  -  S210 
Plan  C  -  S240 
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C.  Plan/carrier  expected  relative  risk  (average  risk  relative  to  whole  community) 

Based  on  the  enrollee  category  relative  risk  factors  supplied  by  the  RA  Administrator, 
plan/carrier  actuaries  calculate  the  plan's  expected  relative  risk.  The  average  risk  for  the 
whole  community  is  1.00. 

The  expected  relarive  risk  is  a  weighted  average  of  the  category  relative  risk 
factors,  where  the  weights  are  the  proportion  of  enrollees  expected  in  each 
category. 

Plan  A:  (20C0  (0.6)  +  5000  (0.8/  -f  1000  (1.6))  /  8000 
Plan  B:  (1000  (0.6)  +  2000  (0.8)  +  2000  (1.6))  /  6000 
Plan  C:  (1000  (0.6)  -f  2pOO  (0.8)  -r  3000  (1.6))  /  6000 
*  rounded 

Expected  Relarive  Risk 
Plan  A  -  0.85000 
Plan  B  -  1.03333 
Plan  C  -  1.16667 


D.  Expected  transfer  amounts  per  enrollee. 

Each  plan 's  expected  per  enrollee  transfer  amount  is  equal  to: 
(1  -  plan's  expected  relative  risk)  (reference  premium) 
(1  -  0.85000)  (200.C0)  =  30.00 
(1  -  1.03333)  (200.00)  =  -  6.6T 
a-  1.16667)  (200.00)  =  -  33.33' 

*  rounded 

Expected  Transfer  Amount 
Plan  A  -  530.00 
Plan  B  -  (S6.67) 
Plan  C  -  (S33.33) 


=  0.85000 
=  1.03333' 
=  1.16667 


Plan  A: 
Plan  B: 
Plan  C: 
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E.  Developing  standardized  community  rate. 

Each  plan's/carrier's  standardized  community  rate  equals  its  unadjusted  community  rate  plus 
the  expected  transfer  amount,  further  adjusted  for  other  contingencies.  In  this  example,  we 
do  not  include  an  adjustment  for  other  contingencies. 

Plan  A:  SI  90  +  30.00  =  $220.00 

PlanB:  $210-  6.67   =  $203.33 

PlanC:  $240  -  33.33  =  $206.67 

Standardized  Community  Rate 
Plan  A  -  S220.00 
Plan  B  -  S203.33 
Plan  C  -  S206.67 

These  are  the  rates  that  each  plan/carrier  charges  per  person  enrolled. 
Step  4       RA  Administrator  publishes  rates. 
Step  5  Enrollment. 


Step  6       Health  plans/carriers  report  actual  enrollment  data  to  the  RA 
Administrator. 

Tne  plans/carriers  report  the  following  enrollment: 


Actual  1994  Enrollment 
(number  of  enrollees) 

Plan 

Brown  Eyes 

Blue  Eyes 

Hazel  Eyes  Total 

A 

1000 

3000 

1000  5000 

B 

1500 

4500 

2500 

8500 

C 

1500 

2500 

2500 

6500 

Whole 
Community 

4000 

10,000 

6000 

20,000 

-  14- 


112 


Step  7       RA  Administrator  calculates  transfer  amounts  and 
administers  revenue  transfers. 

A.  Actual  relative  risk. 

RA  Administrator  calculates  each  plan's/carrier's  actual  relative  risk: 

The  actual  relative  risk  is  a  weighted  average  of  the  category  relative  risk 
factors,  weighted  by  the  actual  proportion  of  enrollees  in  each  category. 

Plan  A:  (1000  (0.6)  +  3000  (0.8)  +  1000  (1.6))  /  5000  =  0.92000 

Plan  B:  (1500  (0.6)  +  4500  (0.8)  -r  2500  (1.6))  /  8500  =  1.0GGOO 

Plan  C:  (1500  (0.6)  +  2500  (0.8)  -r  2500  (1.6))  /  6500  =  1.06154" 

*  rounded 

Actuaj  Relative  Risk 
Plan  A  -  0.92000 
Plan  B  -  1.00000 
Plan  C  -  1.06154 

B.  Transfer  amounts. 

The  transfer  amount  for  each  plan/carrier  is  calculated  according  to  the  following  formula: 
Transfer  Amount  =  (1  -  plan  actual  relative  risk)  (reference  premium)  (#  enrollees) 
Plan  A:  (1  -  0.92000)  (S200)  (5000)  =  580,000* 
Plan  B:  (1  -  1.00000)  (S200)  (8500)  =  0 
Plan  C:  (1  -  1.06154)  (S200)  (6500)  =  (S80,0O2)' 

*  transfers  do  not  add  to  SO  because  of  rounding. 

C.  Revenue  transfers. 

The  RA  Administrator  instructs  Plan  A  to  pay  into  the  pool  $80,000.  The  RA  Administrator 
then  pays  out  S80,002  to  Plan  C.  Plan  B,  in  our  example,  transfers  neither  in  nor  out. 


113 


Summary  Report  on  national  opinion 
survey  of  small  businesses  concerning 
health  care  issues 

Small  businesses  want  the  right  to  choose  between  all  options  now 
available  in  the  health  care  marketplace  and  any  innovations,  such  as 
purchasing  groups,  that  may  come  into  existence.  Better  than  three  in  four 
(77%)  small  businesses  that  offer  their  employees  health  insurance  say  that 
there  should  be  both  purchasing  groups  and  a  private  insurance  market  that 
compete  on  a  level  playing  field.  Small  business  people  see  this  as  the  best 
guarantee  that  cost  savings,  if  any,  will  be  realized  from  health  care  reform,  and 
that  the  levels  of  service  they  now  enjoy  are  preserved. 

Small  businesses  are  unconvinced  that  innovations  such  as  purchasing 
groups  will  work  as  intended  and  that  competition  can  actually  be  managed. 
For  example,  43%  say  group  purchasing  power  will  mean  less  affordable 
coverage  for  small  businesses,  while  39%  say  that  group  purchasing  power  will 
make  coverage  more  affordable  for  small  businesses.  Small  businesses  sense 
that  health  care  reform  means  more  costs  and  concerns  than,  changes  for  the 
better.  About  two  in  three  -  66%  -  say  the  burden  for  small  businesses  will 
increase  with  the  Clinton  Administration's  health  care  reform  plan.  (Only  8%  say 
the  burden  will  decrease.)  These  underlying  attitudes  explain  why  small 
businesses  that  now  offer  health  insurance  so  strongly  oppose  requiring 
participation  in  purchasing  groups.  Better  than  eight  in  ten  (83%)  small 
businesses  oppose  the  government  requiring  small  business  participation  in 
purchasing  groups. 
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Concerns  about  service/role  of  agents 

Small  businesses  also  worry  that  purchasing  groups  will  not  provide  the 
same  level  of  service  they  now  get  from  agents  or  brokers.  Specifically,  better 
than  three  in  four  small  businesses  (78%)  say  agents  or  brokers  are  the  most 
important  way  most  of  them  now  get  detailed  information  about  health  insurance. 
An  84%  majority  of  those  small  businesses  that  make  use  of  agents  say  that 
they  provide  useful  services,  such  as  analyzing  options  in  the  marketplace, 
negotiating  the  plan  renewal,  or  tailoring  the  plan  to  fit  their  needs.  Overall,  a 
79%  majority  say  that  agents  should  continue  to  serve  as  links  between  insurers 
and  the  insured. 

Choice  between  different  types  of  health  care  plans 

Small  businesses  also  want  the  right  to  choose  between  as  many  different 
types  of  health  care  plans  as  possible  to  ensure  there  is  always  an  option  that 
fits  their  particular  needs.   About  two  in  three  (66%)-say  they  want  many 
different  benefit  plans  to  choose  from,  rather  than  trusting  the  purchasing  group 
to  provide  a  few  basic  packages  meant  to  fit  all  small  businesses  (29%).  Small 
businesses  with  a  gross  income  between  $1-5  million  are  even  more  concerned 
than  other  small  businesses  that  there  may  not  be  options  tailored  to  their 
needs. 

Strong  support  for  reform/attitudes  toward  taxation 

Small  businesses  now  providing  health  insurance  strongly  support  many 
proposed  reforms  of  the  health  care  system.  For  example,  nine  in  ten  (91  %) 
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favor  malpractice  and  tort  reform.  Another  86%  support  eliminating 
unnecessary  medical  procedures.  Better  than  seven  in  ten  (71  %)  favor  caps  on 
employer  obligations  for  health  care.  If  implemented  by  the  Clinton 
Administration,  these  reforms  would  meet  with  strong  approval  from  this  segment 
of  the  small  business  community.  Finally,  about  one  in  three  (35%)  small 
businesses  that  offer  health  insurance  favor  taxing  employers  who  do  not  offer  it 
to  help  pay  for  health  care  reform.  Another  30%  say  they  support  a  VAT  or 
national  sales  tax  to  pay  for  reform. 

The  findings 

The  following  is  a  more  detailed  question-by-question  analysis  of  the 
national  survey  of  410  small  businesses  that  provide  health  insurance. 

Type  of  insurance 

Small  businesses  offer  a  wide  variety.of  insurance  plans,  and  no  one  type 
predominates  over  the  rest  About  three  in  ten  (31%)  say  they  offer  Blue 
Cross/Blue  Shield,  while  24%  offer  HMOs.  Sixteen  percent  have  commercial 
insurance,  while  13%  offer  PPOs  or  preferred  providers.  Nine  percent  are  self- 
funded. 


Table  1 
Type  of  insurance  plan 


Blue  Cross/Blue  Shield 

31% 

HMO 

24% 

Commercial  Insurance 

16% 

PPO 

13% 

Self-insured 

9% 
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Health  insurance  restructured  or  otherwise  changed 

Many  small  businesses  in  the  United  States  have  changed  or  restructured 
their  employee  health  insurance  plans  in  the  last  few  years.  Four  in  ten  (40%) 
have  increased  employee  deductibles,  while  one  in  four  (25%)  have  adopted  a 
flexible  benefits  program  ("Cafeteria"  style).  About  one  in  five  (21%)  of  small 
businesses  that  offer  health  insurance  have  changed  to  an  HMO,  and  18%  to  a 
PPO.  About  one  in  eight  small  businesses  (12%)  have  become  self-funded. 

Most  small  businesses  (55%)  have  their  employees  contribute  to  the 
health  plan.  Of  those  businesses  with  employee  contributions,  many  (44%) 
have  increased  the  employee  contribution  in  recent  years.  Better  than  seven  in 
ten  (71%)  of  those  businesses  that  have  increased  the  contribution  recently 
raised  the  employee  contribution  25%  or  less. 

Other  changes  to  make  health  care  more  affordable   

We  asked  an  open-ended  or  verbatim  question  to  learn  if  there  were  any 
other  changes  that  small  businesses  had  made  to  make  health  care  more 
affordable.  About  one  in  five  had  either  changed  carriers,  shopped  around  for  a 
better  price,  or  learned  more  about  their  options  in  the  market  place  to  make 
health  care  costs  more  affordable. 
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Small  businesses  get  information  on  insurance  from  agents 

We  evaluated  various  ways  small  businesses  in  this  country  get 
information  on  insurance  ("Is  this  a  very  important,  somewhat  important,  not  very 
important,  or  not  at  all  important  way  to  detailed  information  about  your 
employees'  health  care  plan?)  The  most  important  way  to  get  information  is 
through  a  health  insurance  agent  or  broker.  Better  than  three  in  four  (78%)  say 
this  is  an  important  way  to  get  information.  Fifty  percent  say  agents  are  "very 
important".  Only  one  in  five  (20%)  say  agents  are  not  an  important  way  to  get 
detailed  information. 

The  next  most  important  way  to  get  information  is  handouts  or  other 
materials  that  insurers  provide  -  72%  say  it  is  an  important  way  to  get 
information  about  health  insurance.  (Twenty-nine  percent  say  handouts  are 
"very"  important  for  informational  purposes,  while  43%  say  handouts  are 
"somewhat"  important)  A  65%  majority  say  that  a  toll-free  800  number  is  an 
important  way  to  get  detailed  information.  ~  .Direct  mail  from  insurers  tends  to  be 
the  least  important  way  to  get  information,  with  34%  who  say  direct  mail  is  an 
important  way  to  learn  the  details. 
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Feature  of  current  plan  employees  like  best 

We  asked  an  open-ended  or  verbatim  question  to  determine  which 
feature  of  the  current  plan  small  employees  report  that  they  like  best  One  in 
five  (20%)  like  being  covered  or  aspects  of  their  coverage  ("coverage," 
"coverage  is  good  once  deductible  is  met,",  "additional  dental,"  etc.).  Other 
common  responses  concerned  the  lack  of  paperwork  (9%),  flexibility  (7%),  and 
prescription  coverage  (6%). 

Provision  of  specific  services  by  agents/brokers 

A  72%  majority  of  small  businesses  that  now  provide  health  insurance  say 
agents  are  important  for  the  information  they  provide.  Another  9%  say  that  the 
information  they  provide  is  not  very  important,  while  18%  say  the  information  is 
not  at  all  important.  The  following  is  an  evaluation  of  the  service  provided  by 
agents  in  terms  of  specific  tasks.  (The  18%  who  say  the  information  is  not  at  all 
important  did  not  evaluate  agents  on  these  tasks.) 
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Table  2 

Did  agent/broker  provide  this  service? 


Specific  task 

yes 

no 

Analyze  options  in 
market 

82% 

16% 

Negotiate  renewal 

75% 

23% 

Review  and  deliver 
contracts 

73% 

24% 

Tailor  plan  to  make  it  fit 
employees'  needs 

73% 

25% 

Handle  enrollment  and 
claims 

69% 

29% 

Meet  or  talk  to 
employees  about  plan 

65% 

34% 

Make  changes  or 
modifications  in  plan 

54% 

43% 

Advise  business  owners 
on  employee 
contribution 

54% 

41% 

Monitor  claim 
experience 

51% 

37% 

Help  you  with  various 
gov't  forms,  paperwork 

39% 

53% 

We  also'  asked  respondents  to  evaluate  their  agents  performance  on 
each  task  outlined  above.  Between  91  %  and  96%  of  small  businesses  say 
their  agent  did  a  good  job  on  any  particular  task. 


If  no  agents,  what  would  your  business  do? 

A  52%  majority  say  that  their  small  businesses  would  need  to  make 
adjustments  if  there  were  no  agents  or  brokers.  Four  in  ten  (40%)  say  they 
could  provide  the  same  service  if  tifiere  were  no  agents  or  brokers.  The  solution 
for  many  small  businesses  would  be  to  hire  someone  to  do  many  of  the  same 
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things  that  agents  do  now.  Better  than  one  in  three  (35%)  say  they  would  hire  a 
consultant  to  do  what  agents  handle  now.  Another  26%  would  either  expand  the 
department  in  their  business  that  handles  health  care  now  or  create  a  new 
department  (13%).  Of  the  nearly  six  in  ten  small  businesses  that  would  need  to 
make  changes  of  some  type  or  another,  53%  say  they  would  not  need  to  hire 
anyone  new,  while  36%  say  they  would  hire  one  person,  and  eight  percent  say 
they  would  hire  two  or  more  people  to  compensate  for  the  work  now  performed 
by  the  agent. 

Agent  compensation 

Half  of  all  small  businesses  do  not  know  how  much  the  commissions  are 
for  health  insurance  agents  (50%).  Another  38%  say  the  commission  is 
between  1%-10%  percent,  while  another  10%  say  the  commission  runs  between 
1 1%-20%.  Once  we  inform  respondents  that  commissions  average  between 
4%-6%,  almost  two  in  three  (67%)  say  the  price  is  fair.  Twenty-three  percent 
say  the  price  is  unfair. 
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Perceptions  of  managed  competition 

We  examined  whether  small  businesses  believe  that  health  care  reform 
by  the  Clinton  Administration  will  mean  a  greater  or  lesser  burden  on  them.  We 
also  examined  attitudes  among  small  business  in  America  toward  purchasing 
groups,  and  some  of  the  possible  effects  this  critically  important  aspect  of 
managed  competition  will  have  in  terms  of  providing  health  insurance. 

Clinton  program:  perceived  burden  on  small  business 

Almost  two  in  three  (66%)  say  the  Clinton  Administration  will  put  more  of  a 
burden  on  small  businesses.  About  one  in  twelve  (8%)  say  the  burden  will 
lessen.  While  majorities  of  small  businesses  of  every  size  say  the  burden  will 
increase,  those  businesses  that  employ  51-100  persons  are  especially  likely 
(79%)  to  be  concerned  about  new  burdens.  Businesses  with  self-funded  health 
insurance  (75%)  are  also  more  likely  to  say  there  will  be  a  greater  burden. 

Prefer  voluntary  participation  in  purchasing  groups 

Better  than  eight  in  ten  (82%)  small  businesses  that  now  offer  health 
insurance  oppose  the  government  requiring  small  business  participation  in 
purchasing  groups.  Another  13%  favor  requiring  participation  in  purchasing 
groups.  While  majorities  of  small  businesses  of  every  size  say  they  oppose 
required  participation  in  purchasing  groups,  those  businesses  that  employ  51- 
100  persons  are  less  likely  to  support  the  mandatory  concept  (9%)  than 
businesses  with  10  or  fewer  employees  (20%). 
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Prefer  many  different  plans  to  choose  from 

Small  businesses  prefer  (66%)  to  have  many  different  benefit  plans  to 
choose  from,  rather  than  trusting  the  purchasing  group  to  provide  a  few  basic 
packages  (29%).  Those  small  businesses  that  gross  less  than  $5  million  are 
concerned  that  a  more  limited  set  of  options  will  not  fit  their  particular  needs. 
For  example,  seven  in  ten  (70%)  small  businesses  with  a  gross  income  between 
$1-5  million  prefer  choice,  and  22%  say  a  basic  package  is  acceptable.  Small 
businesses  that  gross  more  than  $5  million  annually  are  somewhat  more 
comfortable  with  the  idea  of  a  few  basic  health  care  options  provided  by  a 
purchasing  group.  (Though  a  majority  still  oppose  the  concept  of  a  few  basic 
health  care  packages  to  fit  all  small  businesses.)  Forty-two  percent  of  those 
businesses  that  gross  more  than  $5  million  favor  a  basic  package,  while  56% 
prefer  to  have  many  different  plans  to  choose  from. 

Purchasing  groups  will  not  provide  service  agents  do  now 

.  Small  businesses  also  say  the  purchasing  groups  will  not  provide  the 
same  level  of  service  that  agents  provide  now.  Fifty-nine  percent  say  that 
purchasing  groups  will  provide  worse  service  than  agents,  while  17%  say 
purchasing  groups  will  be  able  to  provide  better  service.  Another  1 1  % 
volunteer  that  the  level  of  service  will  probably  be  about  the  same.  Small 
businesses  that  gross  between  $1-5  million  annually  are  more  likely  (67%-12%) 
to  say  that  purchasing  groups  would  not  provide  better  service  than  agents.  The 
small  businesses  with  gross  incomes  over  $5  million  agree  (55%-28%),  that 
purchasing  groups  would  not  provide  better  services. 
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Uncertain  whether  group  purchasing  power  means  lower  prices 

Small  businesses  are  split  on  the  idea  of  whether  group  purchasing  power 
will  actually  mean  more  affordable  coverage  or  not.  About  four  in  ten  (43%)  say 
purchasing  groups  will  mean  less  affordable  coverage,  while  39%  say 
purchasing  groups  mean  more  affordable  coverage.  Four  percent  volunteer  that 
it  will  mean  no  change  in  prices.  Businesses  with  fewer  than  1 0  employees  are 
more  likely  (47%-29%)  to  say  that  a  purchasing  group  will  mean  more  affordable 
coverage.  Businesses  with  more  than  50  employees  are  more  likely  to  say  that 
there  will  be  less  affordable  coverage  (48%-33%).  Rural  companies  are  also 
more  likely  (51  %-31  %)  to  say  coverage  will  be  less  affordable  because  this 
arrangement  will  mean  less  competition  in  the  private  insurance  market. 
Southern  small  businesses  (47%-30%)  are  also  more  likely  to  say  there  will  be 
less  affordable  coverage,  while  Northeastern  firms  (45%-35%)  are  more  likely  to 
say  there  will  be  more  affordable  coverage. 

Ideas  for  reform 

We  tested  various  ideas  for  reforming  the  nation's  health  care  system  to 
learn  about  the  attitudes  and  concerns  of  small  businesses  nationally  that 
already  provide  health  insurance  to  employees. 
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Table  3 
Ideas  for  reform 


Type  of  reform 

agree 

disagree 

Malpractice,  tort  reform 

91% 

5% 

Eliminate  unnecessary 
medical  procedures 

86% 

8% 

Wellness  programs 

87% 

12% 

Agents  as  link 

79% 

17% 

Level  playing  field  with 
both  private  insurance 
and  purchasing  groups 

77% 

17% 

Caps  on  employer 
financial  obligation 

71% 

24% 

Employee/employer 
partnership  to  pay  costs 

66% 

30% 

Gov't  subsidies  for  low- 
income  employees  to 
ensure  basic  health  care 

62% 

23% 

Reduced  tax 
deductibility 

40% 

52% 

Tort  reform/Eliminate  unnecessary  medical  procedures 

Better  than  nine  in  ten  businesses  agree  that  malpractice  and  tort  reform 
are  important  to  cut  the  cost  of  litigation  associated  with  health  care.  A  91  % 
majority  agree,  while  5%  disagree.  Eighty-six  percent  of  small  businesses  say 
eliminate  unnecessary  procedures.  Eight  percent  do  not  see  this  as  a  major  part 
of  the  reform  process. 

Agents  as  links/Level  playing  field 

Seventy-nine  percent  say  that  agents  should  continue  to  serve  as  links 
between  insurers  and  the  insured.  Seventeen  percent  disagree.  Better  than 
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three  in  four  (77%)  small  businesses  that  now  offer  health  insurance  to  their 
employees  say  that  there  should  be  both  purchasing  groups  and  a  competitive 
private  insurance  market  on  a  level  playing  field.  Seventeen  percent  disagree. 

Wellness 

Better  than  three  in  four  (77%)  say  tax  incentives  for  wellness  programs 
and  other  prevention  programs  should  be  part  of  health  care  reform.  Twelve 
percent  disagree. 

Caps  on  employer  financial  obligations 

Seventy-one  percent  say  that  there  should  be  caps  on  employer 
obligations  for  health  care,  while  24%  disagree. 

Partnership  between  employer  and  employees  so  each  pay  part  of  the  cost 
of  health  care 

Almost  two  in  three  -  66%  -  favor  a  partnership  between  employers  and 
employees  in  which  both  would  be  required  to  pay  the  cost  of  health  care 
coverage,  subject  to  the  ability  to  pay.  Thirty  percent  disagree. 

Subsidies  to  ensure  basic  health  care  for  everyone 

Better  than  six  in  ten  (62%)  businesses  favor  government  subsidies  for 
low-income  employers  and  employees  to  ensure  everyone  has  some  basic 
health  care. 
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Oppose  reduced  tax  deductibility  of  health  insurance  benefits 

More  than  half  (52%)  oppose  the  idea  of  reduced  tax  deductibility  of 
health  insurance  benefits,  while  41  %  favor  a  reduction  to  help  pay  for  health 
care  reform. 

Taxes 

If  there  must  be  new  and  higher  taxes,  small  businesses  favor  either  taxes 
on  employers  (35%)  who  do  not  now  provide  health  care  or  a  VAT/sales  tax 
(30%).  Sixteen  percent  volunteer  "no  taxes"  when  asked  this  question. 

Owner  or  employee  benefit  person 

Almost  three  in  four  (74%)  small  business  persons  interviewed  are 
employee  benefit  or  other  employees  primarily,  responsible  for  employees'  health 
insurance.  Twenty-six  percent  are  owners. 
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Mr.  Waxman.  Mr.  Katz. 

STATEMENT  OF  ALAN  KATZ 

Mr.  Katz.  Mr.  Chairman,  Madam  Chairwoman,  health  insurance 
agents  have  a  unique  view  of  the  health  care  reform  debate,  be- 
cause health  insurance  agents  see  every  day  firsthand  what  is 
working  in  the  current  system  and  what  needs  changing.  That  is 
why  the  National  Association  of  Health  Underwriters  developed  a 
comprehensive  reform  package  called  real  choice.  Its  goal:  To  pro- 
vide universal  access  to  affordable  health  care  through  a  stable  and 
fair  marketplace. 

It  has  much  in  common  with  several  congressional  proposals  and 
with  the  Clinton  administration  package.  It  changes  the  way  car- 
riers do  business,  requiring  them  to  manage  risk,  not  avoid  it.  It 
reduces  paperwork  and  contains  costs.  These  similarities  and  oth- 
ers are  described  in  written  detail  in  the  written  testimony.  I 
would  like  to  discuss  two  of  the  issues  where  we  differ  with  the  ad- 
ministration, starting  with  the  issue  of  exclusive  Health  Alliances. 

For  the  record,  Health  Underwriters  questions  the  necessity  of 
government-sponsored  purchasing  pools.  However,  we  appreciate 
the  desire  of  members  of  both  parties  to  experiment  with  such  ar- 
rangements. The  issue  is  if  there  are  to  be  Health  Alliances,  should 
they  be  the  exclusive  source  of  health  care  coverage  available  in  a 
State  or  region? 

Health  Underwriters  believes  that  voluntary  Health  Alliances 
competing  on  a  level  playing  field  with  private  carriers  and  private 
Health  Alliances  will  serve  consumers  better.  Exclusive  Health  Al- 
liances, freed  from  competitive  pressures,  lack  the  incentives  to 
provide  the  quality  service  and  performance  American  consumers 
have  the  right  to  demand. 

Exclusive  Health  Alliances  are  the  equivalent  of  the  company 
store  that  leaves  consumers  with  no  viable  alternative  but  to  take 
what  they  get.  That  is  one  reason  why  the  Jackson  Hole  group, 
which  originally  supported  exclusive  Health  Alliances,  now  reject 
them. 

Health  Underwriters  also  recognizes  that  Health  Alliances  are 
experimental.  They  may  not  work.  If  Health  Alliances  must  com- 
pete with  private  carriers,  then  consumers  cannot  lose;  whichever 
model  works  best,  consumers  come  out  ahead.  However,  if  this 
Congress  establishes  exclusive  Health  Alliances  and  if  those  Health 
Alliances  fail,  an  entire  infrastructure  will  have  been  dismantled. 

Exclusive  Health  Alliances  represents  health  care  reform  without 
a  net,  and  the  folks  who  could  get  hurt  the  most  by  a  fall  are 
American  consumers.  These  are  among  the  reasons  that  seven  of 
the  eight  Health  Alliances  that  States  have  enacted  laws  to  create 
are  voluntary  in  nature. 

Health  Underwriters  disagrees  with  the  administration  as  to  the 
role  of  agents  in  a  reformed  system.  They  seem  to  view  us  as  part 
of  the  problem.  Not  surprisingly,  we  view  ourselves  as  part  of  the 
health  care  reform  solution.  We  do  not  believe  that  an  800  number 
or  government  manual  can  replace  the  hands-on,  personalized  ad- 
vice and  independent  advocacy  that  agents  provide  their  clients. 
For  millions  of  small  businesses,  we  are  the  only  Human  Resources 
Department  they  can  afford. 
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Further,  agents  primary  loyalty  is  to  consumers.  If  we  don't  de- 
liver, our  clients  can  fire  us  at  any  time.  The  same  cannot  be  said 
for  the  employees  of  an  exclusive  Health  Alliance. 

Eliminating  agents  does  not  eliminate  the  need  for  the  services 
that  we  provide.  Consumers  will  still  have  questions  and  they  will 
still  have  problems.  The  issue  is  will  answers  and  solutions  be  pro- 
vided by  an  agent  that  knows  the  consumer,  and  that  is  account- 
able to  the  consumer,  or  by  a  full-time  alliance  employee  who  has 
never  met  the  consumer  and  owes  them  no  loyalty? 

In  California,  employers  are  voting  with  their  pocket  books  in 
favor  of  agents.  As  of  information  I  received  last  night,  which  is  an 
update  from  what  was  in  my  written  testimony,  6  of  the  nearly 
1,200  small  businesses  that  have  signed  up  with  the  State's  vol- 
untary Health  Alliance,  79  percent  close  to  use  the  services  of  an 
agent,  79  percent,  even  though  doing  so  adds  an  average  of  5  per- 
cent to  the  premiums  they  must  pay  every  month. 

Health  insurance  agents  can  play  an  important  role  in  passing 
meaningful,  comprehensive  health  care  reform  during  this  Con- 
gress. Agents  are  active  in  communities  throughout  this  country. 
We  coach  Little  League  teams  and  chair  the  PTA,  we  are  active  in 
our  churches  and  temples.  We  are  presidents  of  chambers  of  com- 
merce, we  are  on  city  councils  and  school  boards. 

Health  insurance  agents  can  reach  out  to  literally  millions  of 
Americans,  our  clients  and  their  employees.  The  professionals  that 
make  up  Health  Underwriters  stand  ready  to  use  these  positions 
of  influence  and  our  insight  into  the  system  to  work  with  you  and 
the  White  House  to  resolve  our  differences  and  achieve  health  care 
that  not  only  is  always  there,  but  health  care  reform  that  always 
works. 

I  would  be  happy  to  take  any  questions  you  might  have. 

[Testimony  resumes  on  p.  147.] 

[The  prepared  statement  of  Mr.  Katz  follows:] 
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TESTIMONY 
of 

ALANKATZ 

LEGISLATIVE  CHAIRMAN 
NATIONAL  ASSOCIATION  OF  HEALTH  UNDERWRITERS 

PRINCIPAL 

CENTERSTONE,  INSURANCE  &  FINANCIAL  SERVICES,  INC. 
LOS  ANGELES,  CA 

before  the 

Subcommittee  on  Health  and  Environment 
and  the 

Subcommittee  on  Commerce,  Consumer  Protection  and  Competitiveness 
Energy  and  Commerce  Committee 


Mr.  Chairman,  Madam  Chairman,  Mr.  Bliley,  Mr.Stearnes,  Members  of  the  Committee,  I  thank 
you  for  the  opportunity  to  appear  before  you  today  to  discuss  the  Administration's  proposal  for 
health  care  reform,  particularly  the  issues  surrounding  the  proposed  regional  health  alliances. 

My  name  is  Alan  Katz.  I  am  a  principal  in  a  general  agency  in  California  specializing  in  the  health 
insurance  market.  In  addition,  I  am  Legislative  Chairman  of  the  National  Association  of  Health 
Underwriters  (NAHU),  a  member  of  the  NAHU  Board  of  Trustees,  and  Immediate  Past  President 
of  the  California  Association  of  Health  Underwriters  (CAHU).  With  almost  1 5,000  members, 
NAHU  is  the  largest  and  the  only  independent  association  representing  insurance  professionals 
specializing  in  health  insurance  in  the  United  States.  Our  members  are  the  link  to  health  security 
for  more  than  119  million  Americans. 
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Our  nation  faces  a  unique  opportunity  to  reform  our  health  care  system,  an  opportunity  made 
possible  through  the  leadership  of  President  Clinton.  The  President  and  the  First  Lady  deserve 
credit  for  placing  health  care  reform  at  the  top  of  our  country's  agenda.  They  also  deserve  credit 
for  advancing  the  cause  of  universal  access  to  affordable  health  coverage,  a  goal  NAHU  strongly 
supports. 

NAHU  supports  the  bulk  of  the  President's  plan  and  looks  forward  to  a  constructive  debate.  We 
am  confident  that  we  can  resolve  those  points  of  disagreement  -  most  significantly  the  nature  and 
structure  of  the  alliances  which  are  the  subject  of  this  hearing  -  and  achieve  in  the  near  future, 
meaningful  health  care  reform  that  works  for  the  American  consumer. 

NAHU  has  long  supported  comprehensive  market-based  reform  of  the  health  insurance  market. 
We  developed  our  position  after  years  of  experience  when,  as  consumer  advocates  and  advisors, 
we  were  forced  to  inform  our  clients  that  their  health  coverage  was  canceled;  or  that  it  would  no 
longer  be  affordable;  or  worse,  that  we  could  not  find  coverage  suitable  to  their  needs. 

The  debate  over  uninsurable  and  underinsured  Americans  is  not  only  a  matter  of  statistics  for  us: 
we  personally  work  with  these  individuals  on  a  daily  basis  to  obtain  affordable  coverages.  They 
are  not  just  our  clients:  they  are  members  of  our  community,  our  friends,  our  neighbors,  and  in 
many  cases,  our  families.  Sometimes  —  too  many  times  for  us  —  we  come  up  short.  Agents 
believe  in  reform 
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NAHU  believes  there  is  much  that  is  good  about  America's  system  of  health  care  coverage  today. 
What  works  now  should  be  maintained.  What  doesn't  work  must  be  reformed.  NAHU  is 
committed  to  comprehensive  and  responsible  health  care  reform  providing  universal  access  to 
affordable,  high  quality  options  in  a  competitive  health  care  system. 


Since  the  1980's,  NAHU  has  been  on  record  in  favor  of  market-based  reforms  that  will  achieve 
the  six  principles  of  reform  that  President  Clinton  has  put  forward:  security,  simplicity,  savings, 
choice,  quality  and  responsibility.  We  have  repeatedly  offered  our  strong  support  for  these 
principles. 

Our  early  commitment  to  reform  evolved  into  NAHUs  comprehensive  Strategy  for  Health  Care 
in  America,  first  developed  in  1990.  In  light  of  the  continuing  need  for  health  reform,  that 
Strategy  was  revised  in  May  of  1993  and  re-introduced  into  the  reform  debate  as  REAL  CHOICE, 
a  comprehensive  strategy  for  health  reform.  REAL  CHOICE  is  based  on  the  NAHLPs  Consumer 
Bill  of  Rights,  and  copies  of  both  are  appended  to  my  statement. 


NAHV'l  Um  *  ™  QJNTQN  PLAN 

NAHLTs  plan,  like  the  Administration's  plan,  proposes  universal  coverage  for  all  Americans. 
Under  the  Administration's  approach,  exclusive  government-sponsored  health  alliances  would 
negotiate  with  carriers  to  offer  coverage  in  a  region  or  state.  Consumers  employed  in  firms  of 
less  than  5,000  employees  (and  many  in  larger  firms)  could  purchase  their  coverage  only  through 
their  one  local  health  alliance. 
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The  nature  of  the  exclusive  health  affiances  included  in  the  Administration's  legislation  is 
somewhat  less  restrictive  than  originally  proposed  in  September.  NAHU  applauds  this  move 
towards  more  competition,  but  we  urge  them  to  move  further  still.  As  representatives  of  the 
Jackson  Hole  group  noted  in  testimony  (reversing  the  group's  previous  position)  before  the 
Senate  Labor  and  Human  Resources  Committee  on  October  20, 1993,  the  absence  of  competition 
between  alliances  will  almost  inevitably  lead  to  a  highly  bureaucratic  organization  with  a  tendency 
to  serve  its  own  interests  rather  than  those  of  its  members. 

NAHLPs  plan  places  greater  reliance  on  competition.  NAHU  calls  for  a  system  of  multiple  private 
alliances,  voluntary  in  nature,  all  competing  in  a  well-regulated  market  that  features  a  level  playing 
field.  If  alliances  compete  on  a  level  playing  field  with  existing  carriers  and  succeed,  consumers 
will  win.  If  alliances  compete  and  fail  to  match  the  efficiencies  of  the  private  marketplace, 
consumers  will  sail  win  because  the  reformed  marketplace  has  met  their  health  coverage  needs. 
The  marketplace  should  decide  the  effectiveness  of  this  new  mechanism  for  the  time-proven 
concept  of  pooled  purchasing  power. 

NAHU  also  differs  with  the  Administration  with  respect  to  the  standard  benefits  package.  The 
Administration's  "one-plan-fits-all"  approach  eliminates  consumer  choice  and  places  the 
government  in  the  paternalistic  role  of  determining  what  consumers  want  and  need  from  their 
health  plans.  It  also  will  result  in  tremendous  political  battles  over  what  is  in  the  plan  -  and  what 
is  not. 
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NAHU  believes  that  Americans  should  determine  the  plan  design  that  best  fits  their  families' 
needs.  Instead  of  creating  a  standard  plan  for  all  Americans,  we  propose  defining  an  essential 
benefit  package  that  all  plans  must  include,  while  permitting  carriers  the  flexibility  of  adding 
additional  benefits  to  meet  market  demand.  To  achieve  the  President's  principle  of  simplicity, 
common  definitions  of  benefits  could  be  established  so  consumers  could  easily  understand  what 
their  premium  dollars  are  buying. 

Under  both  the  Administration's  and  NAHLPs  plans,  companies  would  be  permitted  to  fully 
deduct  the  cost  of  their  plans.  However,  under  NAHLPs  plan,  employer-provided  benefits  beyond 
the  essential  benefit  package  would  be  considered  taxable  income  to  employees.  This  is  aimed  at 
controlling  costs  and  encouraging  responsible  consumer  purchasing  decisions. 

An  additional  area  of  contrast  comes  in  the  context  of  mandating  coverage.  The  Clinton 
Administration  proposes  to  build  on  today's  predominantly  employer-based  system  to  require 
employers  to  pay  80%  of  the  cost  of  coverage  (within  limits)  for  each  employee  and  dependent. 

NAHU  also  builds  on  the  employer-based  system  by  requiring  employers  to  offer,  but  not  to  pay 
for  their  employees  and  employees'  dependents'  coverage.  Instead,  NAHLTs  plan  would  require 
individuals  to  purchase  coverage.  Subsidies  in  the  form  of  refundable  tax  credits  or  vouchers 
would  be  available  to  assist  low  or  moderate  income  individuals.  NAHU  proposes  a  full  subsidy 
for  up  to  200%  of  the  poverty  level  (about  $28,000  for  a  family  of  four)  and  a  partial  subsidy  for 
up  to  250%  of  the  poverty  level. 
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Both  plans  would  require  comprehensive  carrier  reform.  Both  plans  require  guaranteed  access, 
guaranteed  renewability,  and  fully  portable  benefits  for  every  American. 

It  is  worth  noting  that  31  states  have  already  enacted  guaranteed  access  provisions  and  44  states 
have  enacted  provisions  promoting  portable  benefits.  These  state  reform  efforts  are  benefiting 
consumers  throughout  this  country  and  should  be  encouraged  in  those  states  that  have  not  yet 
enacted  market  reforms. 

NAHU  and  the  Clinton  Administration  also  agree  on  the  need  to  reduce  paperwork.  Both  plans 
standardize  claims  and  applications  forms,  and  would  move  towards  paperless  transactions. 

One  area  of  significant  difference  between  NAHU  and  the  Administration  is  price  controls.  Under 
the  Clinton  plan,  if  spending  exceeds  targets,  caps  on  spending  would  be  implemented. 

Although  insurers  and  providers  would  also  be  adversely  affected  by  price  controls,  we  fear 
consumers  stand  to  lose  the  most  under  caps  or  global  budgets.  With  respect  to  the  Clinton 
proposal,  "health  security"  or  "health  care  that  is  always  there"  is  undermined  if  access  to  care  is 
rationed,  and  simplicity  is  sabotaged  when  incentives  for  gaming  the  system  come  to  dominate.  In 
addition,  price  controls  in  other  areas  of  the  economy  failed  to  work  for  former  Presidents  Nixon 
and  Carter,  there  is  absolutely  no  reason  to  assume  that  they  will  work  now.  Market-based 
incentives  are  more  likely  to  control  costs  than  price  caps. 


6 


135 


Testimony  of  Alan  Katz 

National  Association  of  Health  Underwriters 

November  2, 1993 

Finally,  the  Clinton  Administration  and  NAHU  differ  dramatically  on  the  appropriate  role  of  the 
professional  agent  in  the  health  care  system.  The  Administration  proposes  that  alliances  maintain 
exclusive  control  over  the  marketing  of  approved  health  plans.  Agents  are  to  be  replaced  by 
printed  report  cards  on  participating  plans,  interactive  media,  and  advertising. 

We  do  not  believe  any  "1-800"  number,  gray  government  manual,  interactive  technology,  or  any 
other  new  system  can  adequately  replace  the  hands-on,  personalized  advice  and  independent 
advocacy  that  agents  provide  to  their  clients.  Although  the  Clinton  Administration  wants  to 
believe  insurance  agents  are  part  of  the  problem,  we  believe,  health  insurance  agents  are  actually 
an  important  part  of  the  health  care  reform  solution.  Perhaps  the  Administration  is  not  aware 
that: 

•  Agents  help  more  than  200  million  Americans  gain  access  to  health  care  security. 

•  Agents  are  the  consumers'  advocate  righting  bureaucracy  ~  public  or  private  —  to  get 
consumers  the  benefits  they  deserve. 

•  Agents  are  the  "employee  benefits  department"  for  millions  of  small  employers  who  cannot 
afford  a  full-time  human  resources  department. 

•  Agents  are  cost-effective,  compensated  only  when  clients  consider  them  valuable.  Agents  can 
be  fired  at  any  time  the  client  is  dissatisfied  with  their  service. 

Consumers  are  aware  of  this  reality.  Consider  the  evidence  from  my  own  state  of  California. 
Under  legislation  authored  by  Assemblyman  Burt  Margolin,  California's  health  alliance  began 
operations  on  July  1  of  this  year.  That  health  alliance,  known  as  the  Health  Insurance  Plan  of 
California  (HIPC)  is  open  to  small  businesses  of  from  five  to  50  employees.  Already  over  1,000 
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California  firms  have  signed  up  for  the  state's  new  health  alliance.  Over  72  percent  have 
specifically  chosen  to  enroll  through  agents. 

The  state  agency  overseeing  California's  HIPC  recognized  that  agents  add  value  to  products  we 
sell  and  service.  Small  employers  are  voting  with  their  pocketbook  that  they  agree.  These 
business  owners  recognize  that  professional  agents  do  far  more  than  merely  sell  health  insurance. 
Rather,  we  spend  a  majority  of  our  time  servicing  our  clients.  Consumers  will  always  have 
questions  and,  regardless  of  the  best  intentions,  they  will  always  face  problems.  Agents  are  who 
consumers  turn  to  -  and  want  to  turn  to  —  for  answers  and  solutions.  Agents  who  meet  the 
ongoing  needs  of  their  clients  succeed.  Those  who  don't  get  fired.  It  is  that  simple. 

Still,  NAHU  does  not  insist  that  all  health  plans  be  required  to  distribute  and  service  their 
products  through  agents  and  brokers.  We  simply  believe  that  health  plans  should  not  be 
prevented  from  employing  agents  and  brokers  when  they  choose  to  do  so.  Whether  to  use  "W-2" 
or  "1099"  employees  should  be  a  business  decision  left  to  the  carrier  —  or  health  alliance  —  and 
not  subject  to  micro-management  through  legislation. 

In  sum,  both  the  Administration's  and  NAHLTs  plans  seek  to  provide  universal  access  to 
affordable  health  care  and  to  reduce  the  increase  in  overall  spending  on  health  care.  Both  reject 
an  exclusively  government  run  system  by  relying  on  private  carriers  and  providers.  The  most 
significant  area  of  disagreement,  however,  lies  in  the  respective  degree  of  government  intervention 
into  the  marketplace. 
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HEALTH  ALLIANCES 

The  Administration  can  easily  accomplish  its  objectives  without  creating  exclusive  purchasing 
cartels.  Yet,  they  have  articulated  an  inflexible  position  on  this  issue,  so  allow  me  to  explain  why 
they  will  not  work  as  the  Administration  has  proposed  and  what  can  be  done  to  improve  them  — 
without  creating  new  government  bureaucracies  and  without  the  government  making  the  leap 
from  regulator  to  competitor  in  the  marketplace. 

Members  from  both  parties  are  anxious  to  experiment  with  purchasing  pools.  If  health  alliances 
are  to  be  part  of  the  ultimate  reform  package,  NAHU  urges  Congress  to  recognize  that  they  are 
experimental  and  treat  them  accordingly.  We  strongly  urge  that  any  and  all  health  alliances  be 
privately  organized  and  voluntary  in  nature  and  be  required  to  compete  on  a  level  playing  field 
with  other  health  alliances  and  with  private  carriers  operating  outside  the  alliance  structure. 

This  is  the  approach  taken  by  eight  of  the  nine  states  that  have  already  passed  legislation 
establishing  health  alliances.  It  is  how  the  nation's  first  operational  health  alliance,  the  Health 
Insurance  Plan  of  California,  operates.  And  it  has  several  advantages  over  the  exclusive  health 
alliance  model. 

When  health  alliances  compete  on  a  level  playing  field  with  private  carriers  they  have  a  strong 
incentive  to  provide  top  quality  customer  service.  If  they  fail  to  do  so,  they  lose  business. 
Exclusive  health  alliances  have  no  such  incentive.  This  reality  has  led  the  Jackson  Hole  group  to 
recognize  that  they  were  wrong  in  calling  for  exclusive  purchasing  cooperatives. 
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When  health  alliances  compete  on  a  level  playing  field  with  private  carriers  they  tend  to  improve 
the  offerings  of  private  carriers  and  are  forced  to  improve  themselves.  Competition  between  the 
California  health  alliance  and  the  private  sector  has  improved  both  the  state  plan  and  private 
carriers. 

When  health  alliances  compete  on  a  level  playing  field  with  private  carriers  they  have  the  chance 
to  prove  themselves  —  without  endangering  consumers.  Health  alliances  are  experimental.  They 
may  thrive  or  they  may  fail.  If  they  thrive  by  better  meeting  the  needs  of  consumers,  consumers 
win.  If  they  fail,  it  means  that  entrepreneurs  are  better  able  to  meet  the  needs  of  consumers,  and 
consumers  still  win.  Voluntary  alliances  are  the  only  sure  way  to  guarantee  that  consumers  come 
out  ahead  regardless  of  the  results  of  the  experiment. 

Proponents  of  exclusive  health  alliances  will  argue  it  is  the  only  way  to  eliminate  adverse  risk 
selection.  However,  this  argument  fails  to  recognize  that  health  alliances  are  to  be  created  within 
the  context  of  other  far  reaching  reforms,  most  notably  the  requirement  that  all  health  plans  be 
made  available  to  all  consumers  regardless  of  their  risk  factors.  If  health  alliances  and  private 
carriers  offer  products  containing  the  same  essential  benefits  and  on  a  guaranteed  issue  basis, 
there  is  no  reason  why  the  health  alliance  should  receive  more  than  its  share  of  high  risk 
individuals. 

The  necessary  mechanism  for  adjusting  any  remaining  risk  between  health  plans  operating  in  a 
system  of  multiple  voluntary  private  alliances  is  identical  to  that  envisioned  under  exclusive  health 
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alliances.  There  is  no  need  to  duplicate  this  expertise  from  alliance  to  alliance;  rather,  state 
departments  of  insurance  —  somewhat  ignored  under  the  Clinton  plan  -  can  serve  in  this  role. 

There  is  also  no  reason  why  meaningful,  comprehensive  health  care  reform  cannot  be  achieved  in 
this  Congress.  The  challenge  is  great,  but  so  is  the  need  for  action.  NAHU  has  offered  a  recipe 
for  change  that  has  numerous  elements  in  common  with  the  Administration.  We  stand  ready  to 
work  with  you  and  the  White  House  to  work  through  our  differences. 

Thank  you  for  your  attention  and  I  will  be  pleased  to  respond  to  your  questions. 


END 
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REAL  CHOICE 

Universal  Access 
to 

Affordable  Health  Care  Coverage 


The  National  Association  of  Health  Underwriters' 
Plan  for  Comprehensive  Health  Care  Reform 
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HEALTH  CARE  REFORM 
CONSUMER  BULL  OF  RIGHTS 


National  Association  of  Health  Underwriters 


The  National  Association  of  Health  Underwriters  is  committed  to  comprehensive  reform  that 
builds  upon  the  strengths  of  the  American  health  care  system  to  provide  all  consumers  with 
accessible,  affordable  care. 

NAHU  believes  consumers  have  certain  rights  regarding  medical  care,  which  any  reform  program 
should  protect.  These  rights  are: 

(1)  The  right  to  guaranteed,  uninterrupted  coverage  of  essential  medical  care. 

(2)  The  right  to  affordable  coverage  and  care  based  on  fair  and  reasonable  pricing  practices. 

(3)  The  right  to  know  the  costs  of  proposed  health  care  treatments  and  insurance  coverage 
before  they  are  delivered. 

(4)  The  right  to  select  from  among  quality  health  care  providers  with  whom  consumers  can 
build  long-term  relationships. 

(5)  The  right  to  treatment  through  proven  medical  practices  based  upon  scientific  outcome 
research. 

(6)  The  right  to  select  health  care  coverage  from  among  qualified  insurers,  properly  regulated 
to  assure  financial  security  and  prudent  management. 

(7)  The  right  to  seek  expanded  coverage  and  care  in  the  open  marketplace. 

(8)  The  right  to  tax  deductibility  of  all  costs  of  an  essential  medical  package. 

(9)  The  right  to  the  innovations  and  quality  of  a  competitive,  privately  based  system  of  health 
care  and  coverage. 

(10)  The  right  to  seek  professional  consumer  counselors  and  advisors  in  selecting  coverage  and 
obtaining  benefits. 

Implementing  Goals 
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NAHU  believes  these  rights  can  best  be  delivered  in  a  cost-effective  manner  to  American 
consumers  only  through  a  restructuring  of  the  nation's  health  care  system.  The  new  plan  should 
build  on  the  strengths  of  our  current  system  while  expanding  access  and  constraining  costs. 

This  new  structure  would  provide  universal  coverage  of  all  Americans  through  a  fair  and  stable 
marketplace  in  which  consumers  have  a  variety  of  choices  among  affordable  health  plans. 

It  is  this  emphasis  on  choice  that  differentiates  NAHLTs  recommendations  from  many  other 
reform  proposals.  A  single  payer  system  would  give  government  complete  control  over  the  health 
care  of  American  citizens.  Even  Managed  Competition  as  originally  proposed  by  the  Jackson 
Hole  Group,  while  permitting  consumers  to  choose  among  competing  health  care  providers, 
restricts  consumers  to  the  care  and  services  of  a  single  purchasing  pool. 

NAHU  believes  a  better  means  of  achieving  the  common  goal  of  universal  and  affordable 
coverage  is  through  a  system  of  competing  providers  and  purchasers  of  health  care  coverage  in  a 
marketplace  characterized  by  a  level  playing  field.  The  decisions  of  well-informed  consumers 
should  police  the  marketplace  and  determine  the  best  possible  health  care  choices,  not  decrees  of 
public  or  private  bureaucracies. 

To  that  end  NAHU  proposes  a  plan  of  REAL  CHOICE.  REAL  CHOICE  is  a  proposal  that 
eliminates  abuses;  brings  economic  incentives  to  consumer  medical  care  purchasing  decisions; 
establishes  mechanisms  for  appropriate  governmental  regulation;  promotes  the  elimination  of 
administrative  inefficiencies;  and  preserves  choice  for  each  American  in  meeting  personal  health 
care  needs. 

Components  of  the  REAL  CHOICE  Plan 

NAHLTs  REAL  CHOICE  plan  envisions: 
Multiple  Voluntary  Purchasing  Pools 

Health  care  coverage  is  available  to  employers  and  individuals  through  traditional  health  insurance 
carriers  (including  health  maintenance  organizations)  and  multiple  local  health  alliances.  Unlike 
traditional  plans  such  as  Multiple  Employee  Trusts  which  usually  offer  enrollees  coverage  through 
only  one  or  at  most  two  providers,  each  local  health  alliance  negotiates  with  and  selects  health 
plans  that  compete  for  membership  among  the  alliance's  enrollees. 

REAL  CHOICE  seeks  to  create  a  system  that  preserves  consumer  options  and  promotes 
marketplace  fairness.  Therefore,  participation  in  local  health  alliances  by  carriers  and  consumers 
is  voluntary.  NAHU  opposes  the  creation  of  government  sponsored  or  operated  local  health 
alliances,  but  where  they  exist,  they  should  compete  on  a  level  playing  field  with  private  sector 
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health  care  plans.  Guaranteed  access,  renewability,  limits  on  pre-existing  condition  exclusions  and 
other  carrier  reforms  apply  equally  to  private  sector  carriers  and  local  health  alliances. 

Local  health  alliances  are  an  experimental  form  of  health  care  delivery,  untested  anywhere  in  the 
world.  Several  states  are  now  in  the  process  of  establishing  different  versions  of  purchasing 
pools.  The  National  Health  Board  (NHB,  described  more  fully  below)  will  monitor  these  state 
experiments  to  measure  their  effectiveness  at  reducing  costs  and  increasing  access  in  comparison 
to  efforts  by  private  carriers.  After  no  more  than  three  years  of  study,  and  annually  thereafter,  the 
NHB  will  publish  its  findings. 

National  Health  Board 

A  National  Health  Board  oversees  the  health  care  system.  Recognizing  that  decisions  of 
consumers  in  the  marketplace  can  most  effectively  determine  the  best  possible  health  care  choices, 
REAL  CHOICE  limits  the  NHB  to  those  tasks  that  require  national  monitoring.  The  NHB  shall: 

1 .  Establish  an  essential  benefits  package  for  purposes  of  determining  tax  deductibility, 

2.  Publish  outcome  studies  and  establish  practice  parameters  (see  Cost  Containment  below); 

3.  Establish  minimum  financial  and  operational  guidelines  to  assure  consumers  of  health  care 
coverage  provider  solvency  and  capability; 

4.  Recommend  enabling  legislation  to  level  the  playing  field  among  providers,  payers,  and 
purchasers  of  health  care.  In  cooperation  with  the  National  Association  of  Insurance 
Commissioners,  the  NHB  also  helps  develop  common  definitions  for  key  policy  terms  and 
requirements  such  as  "reasonable  and  customary,"  "co-insurance,"  "stop-loss"  and  "out-of- 
pocket  maximum"  to  reduce  consumer  confusion  regarding  benefits. 

Basic  Benefits 

The  NHB  will  develop  a  list  of  core  medical  services  which,  at  a  minimum,  must  be  covered  by 
every  health  care  program  The  NHB  also  establishes  an  essential  benefits  package  or  packages 
which  cover  only  core  services  and  with  cost  not  to  exceed  the  maximum  tax  subsidy.  An 
essential  benefits  package  must  be  offered  by  all  local  health  alliances  and  carriers.  Carriers  and 
local  health  alliances  may  offer  any  additional  plan  design.  No  local  health  alliance  or  carrier  may 
be  required  by  state  legislatures  to  provide  benefits  not  specifically  required  by  the  NHB. 

The  NHB  also  establishes  maximum  co-payment  schedules  for  subsidized  consumers  (those  at  or 
below  200%  of  the  poverty  level).  The  need  for  Medicaid  will  be  systematically  eliminated. 
Consumers  are  free  to  choose  higher  co-payment  levels  with  access  to  tax-free  Medical  Savings 
Accounts  to  assist  in  financing  their  additional  expenses. 
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Tax  Subsidy 

People  earning  less  than  200%  of  the  federal  poverty  level  will  receive  an  advanceable  refundable 
health  insurance  tax  credit  equal  to  the  cost  of  an  essential  benefits  package.  Above  200%  of  the 
federal  poverty  level,  the  credit  is  phased  out.  The  credit  is  refundable  meaning  that  even  those 
people  who  owe  no  taxes  will  still  receive  the  health  insurance  tax  subsidy. 

Tax  Deductibility 

The  entire  cost  of  health  insurance  is  tax  deductible  for  any  business,  whether  corporation, 
partnership  or  sole  proprietorship.  Any  premium  paid  by  an  employer  in  excess  of  an  essential 
benefits  package  is  taxable  to  the  employee.  Premiums  paid  by  an  individual  for  any  essential 
benefits  package  are  tax  deductible.  Through  their  tax  free  status,  Medical  Savings  Accounts 
encourage  consumers  to  save  for  medical  expenses  and  buy  cost-effective  care. 

Guaranteed  Access,  Renewability,  &  Portability 

No  group  or  individual  may  be  denied  coverage  by  any  carrier  or  local  health  alliance  based  on 
occupation  or  health  status.  Rate  surcharges  based  on  risk  factors  will  be  limited.  No  exclusions 
for  pre-existing  conditions  are  permitted  when  an  insured  maintains  continuous  coverage  and  has 
satisfied  a  one-time,  six-month  waiting  period.  All  coverage  is  guaranteed  renewable  and 
portable.  A  method  permitting  all  carriers  to  reinsure  their  risks  will  be  established. 

Consumer  Advocates 

Today,  consumers  have  access  to  independent  insurance  agents  who  provide  information  on 
carriers  and  benefits,  handle  grievances,  and  answer  consumer  questions.  Moreover,  consumers 
can  select,  change  or  fire  their  own  agents  at  any  time.  REAL  CHOICE  recognizes  that  no  "800 
number"  can  replace  the  hands-on,  personalized  advice  and  independent  advocacy  that  agents 
provide.  Some  proposals,  such  as  the  Managed  Competition  model,  remove  this  consumer 
benefit  by  limiting  individuals  to  the  services  of  a  single  local  health  alliance.  REAL  CHOICE 
keeps  this  power  in  the  hands  of  consumers  by  requiring  that  those  who  sell  or  give  advice 
concerning  the  purchase  of  health  care  coverage  be  licensed  and  regulated  professionals. 

Cost  Containment 

REAL  CHOICE  recognizes  that  the  only  long-term  means  of  restraining  health  insurance 
premiums  is  to  constrain  health  care  costs.  Therefore,  REAL  CHOICE  calls  for  the  NHB  to: 

1 .       Develop  standard  medical  practice  guidelines  and  establish  outcome  studies  as  tools  for 
cost-effective  treatment  and  for  determining  essential  levels  of  care.  These  outcome 
studies  are  published  on  an  annual  basis  to  educate  consumers  regarding  the  quality  of 
care  available  from  providers. 
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2.  Require  the  disclosure  of  the  cost  of  services  to  patients  in  advance  of  treatment  to  permit 
them  to  compare  the  cost  of  medical  services  to  be  purchased. 

3 .  Establish  limits  on  referrals  by  providers  to  facilities  in  which  they  have  an  ownership 
interest. 

4.  Establish  methods  of  uniform  and  paperless  claims  transactions  to  be  used  by  all  payers  of 
care. 

5.  Create  a  standard,  consumer-friendly  application  for  coverage  forms  to  be  used  by  all 
carriers  and  local  health  alliances. 

6.  Require  mediation  or  arbitration  prior  to  trial  of  all  medical  malpractice  suits  and  limit 
awards  in  excess  of  actual  damages  to  the  plaintiff. 

Health  Security  Card 

Every  American  will  receive  a  Health  Security  Card  from  their  payer  which  will  facilitate 
immediate  provider  payment.  Standards  for  electronic  claims  processing  will  be  developed.  It 
will  also  make  health  history  immediately  available  to  health  care  providers  through  an  electronic 
data  interchange  although  privacy  considerations  will  be  protected. 

Cost  Disclosure 

To  help  consumers  make  purchasing  decisions,  the  NHB  will  establish  Comparison  Schedules  for 
all  medical  services.  Doctors  and  hospitals  will  be  required  to  disclose  to  the  NHB  their  charge 
for  each  service.  The  NHB  will  publish  the  charges  and  the  percentage  difference  of  those 
charges  from  the  Comparison  Schedules.  The  NHB  will  make  those  charges,  percentages,  and 
provider  outcome  results  readily  available  to  all  consumers.  Carriers  and  local  health  alliances  will 
be  required  to  publish  the  percentages  of  the  Comparison  Schedule  their  policies  reimburse  Fee- 
For- Service  providers  for  each  service  covered.  By  making  comparisons,  consumers  will  be  able 
to  help  control  their  out-of-pocket  expenses.  The  resulting  marketplace  pressure  will  act  to  limit 
prices. 

Requirements  To  Purchase  Coverage 

REAL  CHOICE  requires  all  consumers  to  participate  in  the  health  care  coverage  system. 
Employers  are  required  to  offer  coverage  and  maintain  payroll  deductions.  Employees  declining 
their  employer's  offer  must  purchase  qualifying  individual  coverage  through  a  local  health  alliance 
or  a  private  carrier.  Low  income  and  indigent  Americans  will  receive  refundable  tax  credits  on  an 
income-graduated  scale  to  subsidize  their  payments  or  payments  made  on  their  behalf. 
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REAL  CHOICE:  Affordable,  Accessible 

The  REAL  CHOICE  strategy  preserves  the  benefits  of  a  free  market  system  while  advancing 
access  to  affordable  health  care.  It  recognizes  that  the  cost  of  health  care  is  ultimately  paid  by 
consumers.  It  is  sensitive  to  the  ability  of  consumers,  both  individually  and  in  the  aggregate,  to 
pay  for  that  care.  It  also  permits  the  orderly  development  of  workable  changes  to  minimize 
disruption  and  maximize  consumer  choices. 

REAL  CHOICE  will  result  in  comprehensive  reform  making  health  care  coverage  affordable  and 
accessible  to  everyone  without  destroying  a  system  that  currently  works  extremely  well  for  the 
vast  majority  of  consumers. 
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Mr.  Waxman.  Thank  you  very  much  for  your  testimony.  You  both 
testified  that  exclusive  regional  Health  Alliances  represent  an 
untested  approach  to  insurance  market  reform.  Certainly  none  of 
us  can  dispute  that.  On  the  other  hand,  you  both  recommended 
competition  among  voluntary  alliances  as  a  preferred  approach. 

Now,  I  am  sure  you  heard  our  previous  witnesses  predict  that 
such  a  model  would  likely  result  in  a  continuation  of  competition 
based  on  favorable  risk  selection.  What  evidence  do  you  have  that 
alliance  competition  would  control  the  growth  in  health  premiums 
for  all,  and  how  can  we  avoid  the  creation  of  small  pools  based  on 
cherry-picking  healthy  people  that  prevent  the  cost  of  health  care 
from  being  spread  broadly  and  fairly  in  a  community? 

Mr.  Katz.  Well,  in  California,  we  have  a  very  short  period  of  ex- 
perience with  the  only  full  functioning  Statewide  voluntary  Health 
Alliance.  It  began  taking  its  first  enrollees  with  effective  dates  of 
July  1st.  There  was  some  concern  that  they  would  be  receiving 
higher  risks  than  would  occur  in  the  private  marketplace. 

The  experience  thus  far  seems  to  indicate,  and  it  is  very  pre- 
mature to  make  any  final  conclusion,  but  seems  to  indicate  based 
on  the  spread  of  ages  that  are  enrolling  in  the  California,  the 
health  insurance  plan  of  California,  or  HIPC,  that  they  are  not 
being  adversely  selected  against. 

We  would  also  argue  that  when  you  have  a  level  playing  field, 
when  all  carriers,  government-sponsored  Health  Alliances,  private 
Health  Alliances,  private  carriers,  have  to  guarantee  issue  their 
coverage  of  all  their  health  plans  to  all  applicants,  they  can't  ex- 
clude preexisting  conditions,  they  have  to  renew  their  benefits. 

There  are  limits  placed  on  the  ability  to  raise  rates  because  a 
consumer  dared  to  use  the  insurance  they  purchased.  When  those 
reforms  are  in  place  and  applied  evenly  to  all  carriers  and  Health 
Alliances,  the  likelihood  of  cherry  picking  is  virtually  eliminated.  If 
it  remains  a  problem,  then  we  would  support  the  establishment  of 
risk  adjustment  mechanisms  that  applies  across  the  entire  market- 
place. And  one  does  not  need  an  exclusive  Health  Alliance  for  a 
risk  adjustment  mechanism. 

Ms.  Nelson.  I  would  say  exactly  the  same  thing  if  I  could  say 

it. 

Mr.  Waxman.  I  think  we  can  all  agree  that  our  Nation  needs  to 
take  effective  action  to  stop  the  explosion  of  health  care  costs  and 
the  President  has  proposed  a  combination  of  market  reforms 
backed  up  by  a  limit  on  premium  increases.  Exclusive  regional  alli- 
ances are  an  essential  part  of  these  market  and  regulatory  reforms. 

You  have  testified  in  opposition  both  to  the  President's  reliance 
on  exclusive  regional  buying  groups  and  on  his  proposal  to  cap  pre- 
mium increases.  You  argue  that  consumers  stand  the  most  to  lose 
under  caps  or  global  budgets.  Yet  we  have  had  consumer  witnesses 
and  corporate  witnesses  appear  before  us  demanding  premium  caps 
as  a  protection  against  the  double-digit  health  cost  increases  that 
they  have  had  to  absorb. 

What  concrete  assurances  can  you  give  to  small  and  large  busi- 
nesses and  to  individual  consumers  that  under  your  approach  they 
will  be  protected  from  the  relentless  upward  spiral  in  health  care 
costs? 
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Mr.  Katz.  There  are  a  number  of  cost  containment  provisions 
built  into  the  Clinton  administration's  proposal,  as  well  as  propos- 
als put  forth  by  Congress  and  in  the  National  Association  of  Health 
Underwriters  real  choice  proposal  that  deal  with  the  underlying  en- 
gine driving  up  health  insurance  premiums,  and  that  is  the  infla- 
tion in  medical  care  costs.  That  is  where  we  really  need  to  focus 
our  attentions. 

Price  controls  in  the  past  have  not  worked  that  well.  We  do  not 
believe  the  premium  caps  are  the  first  line  defense  in  achieving  the 
kind  of  cost  savings  that  we  feel  will  take  place  in  a  better  regu- 
lated market.  I  will  note  that  in  California  where  the  private  car- 
riers are  obliged  to  guarantee  issue  products,  there  are  limits  on 
exclusion  of  preexisting  conditions,  and  similar  carrier  reforms  that 
are  included  in  the  Clinton  proposal,  prices  did  come  down. 

In  the  private  marketplace  and  the  Health  Alliances,  one  of  the 
more  competitive  plans  around,  but  frankly  it  is  not  the  most  com- 
petitive plan  in  the  marketplace  and  they  will  admit  that  as  well. 
The  market  seems  to  do  a  good  job  when  there  is  true  competition 
in  driving  down  costs. 

Mr.  Waxman.  So  what  would  be  our  assurances  for  cost  controls? 

Mr.  Katz.  Assurances  would  be  the  studies  such  as  Mr.  Wyden 
was  talking  about  earlier,  studies  to  determine  what  are  the  most 
cost-effective  treatments  for  various  diagnoses  and  establishing 
practice  parameters  so  that  doctors  in  Los  Angeles  are  as  aware  of 
doctors  in  Charlotte,  which  treatment  is  most  cost-effective.  Two 
treatments  may  both  cure  the  patient,  but  what  is  crucial  is  what 
is  most  cost-effective.  We  need  to  eliminate  the  gridlock  of  paper- 
work that  exists  by  establishing  standardized  claim  forms. 

There  is  a  whole  series  of  cost  containment  provisions  included 
in  my  written  testimony,  many  if  not  most  of  which  are  also  in- 
cluded in  the  Clinton  administration  plan  that  we  believe  will  have 
a  substantial  effect  on  driving  down  the  cost  of  medical  care. 

Mr.  Waxman.  Thank  you. 

Ms.  Nelson.  Mr.  Chairman,  if  my  voice  will  allow,  I  will  tell  you 
that  the  State  of  Maine  has  passed  all  the  insurance  reforms  that 
we  are  looking  at:  Guarantee  issue,  portability.  We  are  looking  at, 
right  now,  claim  forms.  We  will  be  using  universal  claim  forms  as 
of  December.  We  are  starting  to  see  those  rates  level  off. 

We  are  starting  to  see  the  competition,  the  fact  that  we  are  now 
offering  our  consumers  the  products  they  have  been  looking  at 
without  the  underwriting  regulations  we  have  had  to  go  through  all 
these  years,  we  are  starting  to  see  the  change  happen  in  rates  in 
Maine  as  well. 

Mr.  Waxman.  Thank  you  very  much. 

Mrs.  Collins. 

Mrs.  Collins.  It  is  apparent  that  the  President's  bill,  if  enacted, 
will  result  in  the  creation  of  a  substantial  number  of  new  jobs,  par- 
ticularly at  the  Health  Alliance  level.  Yet  it  seems  to  me  that  the 
agents  are  probably  concerned  that  the  reformed  plan  will  affect 
them  in  a  distinctly  different  manner,  and  one  such  manner  may 
be  that  the  agents  might  no  longer  be  able  to  collect  commissions 
on  the  sale  of  health  insurance  if  the  bill  were  enacted. 

Is  this  an  accurate  statement,  either  of  you  or  both  of  you? 
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Mr.  Katz.  In  California,  the  Health  Alliance  uses  a  fee-based  sys- 
tem as  opposed  to  a  commission  system,  and  California  agents  are 
very  accepting  of  new  models  for  providing  compensation.  It  is 
not — I  am  not  sure  if  your  question  is,  are  we  concerned  about  the 
commission  system  per  se  or  about  some  compensation.  Obviously, 
we  add  value  to  the  system.  We  hope  to  be  compensated  for  that 
value. 

Mrs.  Collins.  You  agree  with  that. 

Ms.  Nelson.  Yes,  I  would.  I  think  the  other  thing  is,  I  have  been 
asked  many  times,  "When  this  happens,  will  I  in  fact  be  out  of 
business?"  If  I  am  reading  the  Clinton  administration  proposal  cor- 
rectly, yes,  business  as  I  know  it  today,  I  will  be  out  of  business. 

My  secretary,  every  time  she  types  something  regarding  health 
care,  she  walks  in  and  says,  now  am  I  going  to  be  employed  longer. 
I  think  that  is  true  and  I  don't  think  Congress  is  going  to  design 
a  program  just  so  I  am  still  in  business  5  years  from  today.  I  would 
like  to  think  that  Congress  will  design  a  program  that  allow  my 
clients  and  my  consumers  the  choice  of  having  my  expertise  for 
them. 

Mr.  Katz.  Madam  Chairwoman,  may  I  add  that  health  under- 
writers are  not  advocating  that  all  health  plans  be  required  to  use 
agents.  There  are  health  plans  out  there  that  sell  direct  already  to 
consumers.  We  just  believe  that  the  choice  that  carriers  have  to  use 
independent  advocates,  independent  agents,  or  to  distribute  and 
service  their  products  through  full-time  employees  should  be  left  to 
the  marketplace  and  not  to  micromanagement. 

Mrs.  Collins.  Then  I  think  the  next  question  is,  if  the  Presi- 
dent's bill  were  enacted,  to  what  extent  would  you  expect  your 
members  to  seek  employment  in  the  Health  Alliance  or  to  partici- 
pate in  the  sales  of,  say,  long-term  care  or  supplemental  or  other 
types  of  insurance? 

Mr.  Katz.  Well,  it  has  been  said  that,  for  insurance  agents,  the 
President's  plan  is  both  bad  news  and  good  news.  The  bad  news  is 
we  would  be  out  of  a  job.  The  good  news  is  our  health  insurance 
would  be  free. 

Some  agents  I  believe  would  go  work  for  Health  Alliances,  but 
the  kind  of  men  and  women  who  are  attracted  to  the  insurance 
profession  tend  to  be  small  entrepreneurs.  Most  agencies  are  rel- 
atively small,  a  handful  of  employees,  if  any  employees.  We  are  not 
the  kind  of  people  who  are  looking  towards  becoming  Federal  bu- 
reaucrats. I  was  a  Federal  bureaucrat. 

I  was  chief  of  staff  to  the  Lieutenant  Governor  in  California  and 
an  attorney  with  the  Securities  and  Exchange  Commission.  I  don't 
consider  bureaucracies  to  be  evil  and  bureaucrats  to  be  a  four  letter 
word,  but  I  chose  to  become  an  insurance  agent  because  I  believe 
the  products  we  sell  and  the  services  we  provide  have  real  value. 

As  far  as  other  lines  of  insurance  products,  to  a  certain  extent, 
skills  are  transferable.  But  to  do  a  good  job  as  an  insurance  agent 
requires  a  tremendous  amount  of  technical  expertise,  whether  you 
are  selling  life  insurance  products,  long-term  care  products,  or 
health  insurance,  major  medical  products. 

What  this  proposal  would  do  is  tell  insurance  agents  who  have 
spent  maybe  their  entire  professional  careers,  people  who  have  had 
a  more  secure  job  environment  than  perhaps  I  did,  tell  them  that 
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the  expertise  they  have  developed  over  a  lifetime  of  work  is  now 
unnecessary  and  it  is  time  for  them  to  go  back  to  school  and  learn 
a  new  profession,  even  though  it  would  be  operating  under  the 
same  license. 

Mrs.  Collins.  In  your  written  statement,  Ms.  Nelson,  you  indi- 
cated that  there  will  still  be  a  need  to  troubleshoot  between  the  in- 
sured and  the  provider.  Assuming  the  President's  plan  is  enacted, 
to  what  extent  will  your  members  seek  to  administer  claims  for  the 
Health  Alliances? 

Ms.  Nelson.  Madam  Chairwoman,  I  think  that  goes  back  to  your 
original  question:  Would  I  go  to  work  for  the  Health  Alliance?  I 
think  that  is  the  major  question  right  there.  As  far  as  working  with 
clients,  if  it  is  a  voluntary  situation  where  I  am  still  going  to  be 
talking  with  my  clients  and  my  consumers,  I  would  certainly  be 
there  to  help  them.  I  think  one  of  the  previous  panelists  talked 
about  the  situation  about  how  these  people  are  going  to  have  prob- 
lems with  claims  and  physicians  handled. 

Right  now,  all  they  do  is  call  my  office,  and  I  do  all  of  that  work 
for  them  or  one  of  my  staff  does.  So  from  that  point  of  view,  I  guess 
I  would  certainly  be  helping  them  if  I  were  still  in  my  position.  If 
I  went  to  work  for  the  alliance,  I  don't  know  if  I  would  still  have 
the  opportunity — I  am  not  sure  the  alliance  would  allow  me  to  go 
out  to  my  clients,  I  am  not  sure,  as  an  employee. 

Mrs.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mrs.  Collins. 

Mr.  Stearns. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Congress  is  concerned  about  health  insurance  administrative 
costs.  In  that  regard,  I  am  curious  about  agent  compensation  in  the 
small  group  health  insurance  market.  Specifically  what  is  a  typical 
commission  for  an  agent  in  this  area? 

Ms.  Nelson.  As  I  have  checked  my  records,  Mr.  Stearns,  I  think 
that  my  commissions  probably  range  anywhere  from  1  percent  to 
10  percent.  It  depends  on  the  size  of  the  group,  the  type  of  product 
that  they  have  purchased,  whether  they  are  fully  insured  or  self- 
insured,  so  I  think  it  could  go  anywhere  in  there. 

Mr.  Stearns.  Mr.  Katz. 

Mr.  Katz.  I  would  agree  with  that  with  5  to  7  percent  perhaps 
being  the  most  common  in  the  very  smallest  groups,  less  than  50 
employees. 

Mr.  Stearns.  Kindly  tell  us  what  you  do  for  your  clients  to  jus- 
tify the  commission  you  just  mentioned,  and  what  things  do  you  do 
that  a  Health  Alliance  or  purchasing  cooperative  could  not? 

Ms.  Nelson.  I  think  I  would  like  to  start  that  one,  if  my  voice 
will  stay  with  me. 

I  think  the  reality  is  that  I  will  go — I  will  go  to  their  place  of 
business.  I  will  go  to  their  home.  I  will  go  to  their  place  of  business 
if  it  is  a  manufacturing  company  and  we  are  talking  about  enroll- 
ing people.  I  have  been  there  at  6  o'clock  in  the  morning  as  well 
as  I  have  been  there  at  11  o'clock  at  night  to  hold  an  employee 
meeting  to  explain  what  type  of  benefits  they  have. 

I  don't  see  anyone  from  the  Health  Alliance  going  out  there,  and 
I  try  to  think  of  the  Health  Alliance  as  a  government  organization 
and  I  am  trying  to  remember  the  last  time  I  talked  with  a  Medi- 
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care  person  who  said  that  someone  from  Medicare  came  and  helped 
them  to  fill  out  a  claims  form  or  the  last  time  someone  from  the 
IRS  came  to  my  office  and  helped  me  fill  out  my  tax  forms. 

From  my  point  of  view,  what  we  give  them  is  personalized  serv- 
ice. Especially  in  a  small  company,  we  get  to  know  all  the  employ- 
ees. Many  times  the  employee  will  say,  I  don't  handle,  this  my 
spouse  does,  and  many  times  the  spouse  will  call  the  office. 

Mr.  Stearns.  Mr.  Katz. 

Mr.  Katz.  I  think  that  is  probably  the  most  crucial  distinction  I 
would  add,  that  it  is  important  to  remember  that  health  insurance 
agents  just  aren't  selling  all  the  time.  Most  of  our  time  is  spent  in 
servicing  the  products  and  advising  our  clients. 

Small  employers  don't  have  the  luxury  of  an  Employee  Benefits 
Department.  What  they  are  able  to  do  is  use  an  agent  who  not  only 
helps  them  with  their  major  medical  policies  but  may  help  them 
with  a  variety  of  other  employee  benefits,  explain  to  them  how 
COBRA  and  ERISA  and  all  these  acronyms  that  they  have  to  deal 
with  work  and  can  be  quite  challenging  to  a  small  employer  whose 
primary  concern  is  succeeding  as  an  enterprise  and  making  the 
monthly  payroll. 

Mr.  Stearns.  Some  people  might  think  as  an  agent  you  merely 
opt  for  the  highest  priced  plan  in  order  to  receive  a  higher  commis- 
sion. I  would  like  you  to  respond  to  that  and  also  the  other  ques- 
tion: Will  the  Clinton  plan  put  you  out  of  business  by  virtue  of 
their  exclusive  or  mandatory  Health  Alliances? 

Mr.  Katz.  As  far  as  the  second  part  of  your  question,  yes,  the 
Clinton  proposal,  as  I  mentioned,  will  put  health  insurance  agents 
out  of  business.  As  far  as  our  desire  to  sell  only  the  highest  priced 
plan,  that  is  a  recipe  to  wind  up  in  another  profession.  It  is  a  very 
competitive  marketplace. 

In  California  we  estimate  that  there  are  probably  30  to  35,000 
agents  who  earn  a  significant  portion  of  their  income  through  the 
sale  and  service  of  major  medical  policies.  If  an  agent  goes  to  a  cli- 
ent and  sells  them  the  highest  priced  plan,  I  guarantee  you  that 
that  client  at  the  next  Kiwanis  meeting  or  the  next  Little  League 
game  at  the  church  social  is  going  to  bump  into  a  health  insurance 
agent  who  is  going  to  be  able  to  provide  them  with  information 
about  ways  to  save  money.  Insurance  agents  succeed  by  making 
sure  that  they  are  putting  their  clients  into  the  plan  that  best  fits 
their  needs  and  their  budget. 

Mr.  Stearns.  Ms.  Nelson. 

Ms.  Nelson.  I  don't  know  if  I  would  have  

Mr.  Stearns.  Anything  you  would  like  to  add  to  that? 

Ms.  Nelson.  I  don't  know  that  I  would  have  anything  to  add  to 
that  other  than  to  strongly  tell  you  that  if  I  am  walking  in  there 
and  I  am  only  selling  the  highest  product  because  I  think  I  am 
going  to  get  paid  the  most  money,  I  am  going  to  lose  that  client 
very,  very  soon.  And  I  am  happy  to  say  in  my  particular  business, 
my  retention  is  about  92  percent,  which  means  from  the  time  I 
write  a  client  as  long  as  they  stay  with  me,  92  percent  of  my  clients 
have  been  with  me  since  the  first  day  we  wrote  a  case. 

And  I  have  done  that  because  I  have  tried  to  find  them  the  most 
competitive  and  the  product  that  fits  their  employees  the  best. 
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Mr.  Stearns.  Perhaps  you  heard  the  previous  panel.  When  I 
asked  them  this  question,  they  said  the  agent  should  look — see  the 
handwriting  on  the  wall  and  that  I  think  their  argument  was  that 
there  will  be  a  decrease  in  the  number,  whereas  Mr.  Katz  has  indi- 
cated he  will  go  out  of  business.  So  there  seems  to  be  a  little  dif- 
ference of  opinion  between  you  folks  and  the  other  panel. 

Ms.  Nelson.  I  don't  think  so  because  I  think  there  were  two 
questions.  I  think  one  was  if  the  Clinton  proposal  goes  the  way  it 
is  right  now,  as  closed  HIPC's  or  closed  Health  Alliances.  I  think 
we  are  talking  in  a  voluntary  market,  will  our  role  change?  I  think 
absolutely.  But  I  think  if  you  are  saying  will  an  insurance  agent 
still  be  able  to  purchase  and  to  sell  insurance  under  the  Clinton 
plan,  we  don't. 

Mr.  Katz.  I  would  just  add  there  is  a  difference  between  the 
Florida  Health  Alliance  mechanism  and  model  and  the  Clinton 
model. 

Mr.  Stearns.  Voluntary? 

Mr.  Katz.  Right.  And  by  the  way,  health  insurance  agents  have 
been  advocates  for  health  care  reform  for  years.  We  are  the  ones 
who  helped  put  that  writing  on  the  wall. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Stearns. 

Mr.  McMillan. 

Mr.  McMillan.  Thank  you,  Mr.  Chairman. 

You  know,  reading  this  thing  over  and  over  again  and  talking 
with  different  groups,  I  am  convinced  the  way  it  is  structured  it 
will  not  only  eliminate  insurance  agents,  it  will  eliminate  insur- 
ance underwriters.  In  the  end,  the  Government  will  be  the  banker 
of  last  resort. 

I  think  there  is  a  better  way  to  do  it,  and  I  think  both  of  you 
have  outlined  a  lot  of  them.  I  know,  for  example,  one  independent 
insurance  agency  that  operates  with  about  5  people  that  manages 
group  plans  in  excess  of  37,000  students  at  Duke  University,  and 
the  University  of  North  Carolina,  very  efficiently.  The  administra- 
tive costs  for  running  that  thing  are  very  inexpensive.  Nobody 
came  in  and  required  the  company  to  do  this. 

I  think  your  industry  has  the  capacity  to  respond  in  a  real  cre- 
ative way  and  you  would  be  marketing  not  just  individual  policies, 
you  would  be  marketing  participation  in  competitive  alliances  to 
provide  what  people  want  for  the  maximum  amount  of  choice. 

I  happen  to  think  that  there  are  some  good  alternatives  to  the 
Clinton  plan  which  the  President  is  aware  of  and  ultimately  may 
well  become  a  part  of  a  final  package.  The  Republican  alternative 
has  excellent  provisions  with  respect  to  malpractice  reform,  product 
liability  reform,  antitrust  waiver  to  encourage  constructive  com- 
binations and  joint  ventures,  and  administrative  reforms,  all  of 
which  you  all  have  touched  on. 


have  been  working  with  the  idea  of  instead  of  mandating  to  institu- 
tions and  groups,  you  mandate  essentially  to  the  individual,  but 
you  provide  the  means  of  paying  for  it  on  a  means-tested  basis 
through  a  certificate  system  that  enables  that  individual  to  go  any- 
where they  choose  and  purchase  with  the  Federal  subsidy  related 
to  their  income  whatever  among  a  number  of  competing  acceptable 
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plans  may  be  out  there  which  I  think  would  elicit  a  competitive  re- 
sponse from  the — from  providers  all  across  the  country  whether 
they  be  insurers  or  whether  they  be  hospitals  or  groups  of  doctors 
or  what  have  you. 

I  don't  think  anybody  loses  in  that  proposition  other  than  those 
who  think  that  a  private  sector  response  won't  work,  that  it  has 
to  be  essentially  price  controlled  and  managed.  That  is  always  a 
last  resort  if  the  other  doesn't  work,  but  I  happen  to  think  that  a 
market-based  solution  would  work  extremely  well  and  is  one  that 
we  should  look  at. 

I  don't  have  a  lot  of  specific  questions,  but  suppose  there  were 
a  certificate  system  as  I  have  described  and  a  person  walked  in  to 
what  you  might  envision  your  industry  doing  in  response  to  the 
right  kinds  of  reforms,  what  would  you  do  if  a  Medicaid  qualified 
individual,  say,  at  100  percent  level  of  poverty  with  a  Federal  cer- 
tificate that  said  that  the  government  would  fund  100  percent  of 
the  actuarial  cost  of  a  base  extended  package  for  a  person  at  the 
poverty  level,  would  they  get  serviced  by  your  kind  of  organization? 

Mr.  Katz.  Definitely.  That  is  what  our  members  do  for  a  living. 
We  would  sit  down  with  that  individual.  We  would  examine  what 
their  needs  are,  for  instance  their  family  medical  histories,  their 
goals  as  fair  as  what  they  want  from  their  health  plans,  their  will- 
ingness to  accept  a  restriction  on  doctors  in  order,  perhaps,  to  ob- 
tain additional  benefits,  or  their  desire  to  maintain  complete  free- 
dom of  choice  as  a  possibility.  We  would  sit  down  and  we  would 
help  that  person. 

The  program  you  have  outlined,  Mr.  McMillan,  is  very  similar  to 
that  put  forward  by  the  National  Association  of  Health  Under- 
writers in  our  real  choice  proposal.  As  I  mentioned  in  my  testi- 
mony, we  are  looking  forward  to  working  with  you  and  the  chair- 
woman and  the  chairman  and  the  White  House  on  coming  up  with 
reforms  that  actually  work  for  consumers  providing  them  the 
choice  we  believe  they  deserve  and  are  asking  for. 

Mr.  McMillan.  Do  you  think  anybody  that  is  at  the  lower  in- 
come end  of  scale  cooperating  on  a  freely  competitive  system  like 
that  and  let's  say  you  are  marketing  15  different  alternatives  with- 
in your  own  area  some  of  which  are  managed  care  plans,  some  of 
which  are  underwritten,  whatever  the  market  puts  out  there,  and 
let's  say  we  effectively  deal  with  the  issue  of  adverse  risk  selection, 
there  isn't  any.  If  it  is,  it  isn't  going  to  work.  I  am  a  free  market 
person  but  I  know  that  simply  will  not  work.  There  are  ways  to 
cure  that. 

Would  you  see  a  person  either  at  the  lower  income  end  of  the 
scale  or  a  person  with  less  sophistication  in  dealing  with  their  own 
medical  care  needs  would  come  out  short  under  such  a  system? 

Mr.  Katz.  I  don't  believe  so.  One  of  the  things  I  found  in  the  in- 
surance industry  among  the  agent  community  to  be  most  proud  of 
is  that,  for  years,  it  has  been  a  profession  with  easy  access  to 
women  and  minorities  across — in  my  experience,  across  California. 

There  are  insurance  agents  in  virtually  every  community.  I  do 
not  think  that  low  income  necessarily  means  in  any  way,  shape,  or 
form,  that  that  person  can't  with  the  advice  of  a  professional  health 
insurance  agent  make  the  decisions,  the  buying  decisions  as  to 
what  type  of  plan  and  what  health  plan  best  fits  their  particular 
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family's  needs.  And  I  think  they  will  find  resources  available  to 
them  through  professional  agents  wherever  they  live. 
Mr.  Waxman.  Thank  you,  Mr.  McMillan. 

I  want  to  thank  both  of  you  for  your  testimony  today,  and  you 
have  raised  some  very  important  points  for  us  to  think  about  and 
we  want  to  look  forward  to  working  with  you  further.  Thank  you. 

Mr.  Katz.  Thank  you. 

Ms.  Nelson.  Thank  you. 

Mr.  Waxman.  That  concludes  our  hearing  today.  We  stand  ad- 
journed. 

[Whereupon,  at  1:04  p.m.,  the  subcommittees  adjourned,  to  re- 
convene at  the  call  of  the  Chair.] 


HEALTH  CARE  REFORM 
Insurance  Market  Issues 


TUESDAY,  NOVEMBER  9,  1993 

House  of  Representatives,  Committee  on  Energy 
and  Commerce,  Subcommittee  on  Health  and  the 
Environment,  and  the  Subcommittee  on  Com- 
merce, Consumer  Protection,  and  Competitive- 
ness, 

Washington,  DC. 

The  subcommittees  met,  pursuant  to  notice,  at  2:30  p.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  Cardiss  Collins,  chair- 
woman, Subcommittee  on  Commerce,  Consumer  Protection,  and 
Competitiveness,  and  Hon.  Henry  A.  Waxman,  chairman,  Sub- 
committee on  Health  and  the  Environment,  presiding. 

Mrs.  Collins.  Good  afternoon.  I  would  like  to  welcome  everyone 
to  today's  joint  hearing  on  the  Long-Term  Care  Insurance  and  Sup- 
plemental Insurance  Issues  within  the  President's  Health  Care  Re- 
form Bill. 

Long-term  Care  Insurance  policies,  as  well  as  the  practice  sur- 
rounding their  marketing  and  sale,  are  currently  fraught  with  pit- 
falls. The  Commerce,  Consumer  Protection  and  Competitiveness 
Subcommittee  held  hearings  in  the  last  Congress  which  exposed 
many  of  the  problems  and  questionable  practices  associated  with 
this  product,  including:  The  high  rates  at  which  these  policies 
lapsed,  often  with  a  total  loss  of  all  equity  that  had  been  accumu- 
lated over  years  of  paying  premiums;  the  techniques  that  are  used 
by  some  insurers  to  avoid  paying  claims;  the  diminishing  value  of 
a  policy  over  time,  if  it  does  not  include  inflation  protection;  the 
high-pressure  sales  tactics  and,  in  some  cases,  exorbitant  agent 
commissions,  that  often  lead  to  inappropriate  purchases  and  churn- 
ing from  one  policy  to  another;  and  the  extraordinarily  high  pre- 
mium increases  that  often  accompany  renewals  of  these  policies. 

There  are  certainly  many  well-principled,  scrupulous  insurers 
and  agents  involved  in  long-term  care  insurance.  However,  there 
are  others  who  are  not.  In  fact,  the  problems  are  so  prevalent,  that 
some  critics  consider  this  product  to  be  unworthy  of  purchase.  At 
a  minimum,  there  is  an  urgent  need  for  strong  Federal  Regulation 
affecting  a  broad  range  of  policy  features,  marketing  materials  and 
tactics  and  sales  techniques. 

Having  introduced  legislation  both  in  the  103rd  Congress  and  the 
102nd  to  establish  Federal  standards  for  long-term  care  insurance, 
I  am  particularly  pleased  that  President  Clinton  has  recognized  the 
depth  of  problems  in  this  area  and  has  included  provisions  in  the 
Health  Security  Act  that  are  along  the  lines  of  my  bill.  Consumers 
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deserve  a  safe  market,  where  they  know  that  they  can  purchase 
genuine  benefits  at  a  fair  price  without  any  harmful  surprises. 

It  is  encouraging  that  these  thoughts  are  shared  by  some  of  the 
industry  too,  who  do  not  want  consumers  scared  away  from  the 
product  due  to  the  hazards  presented  by  the  bad  actors  in  the  busi- 
ness. 

As  to  the  second  subject  of  today's  hearing,  although  the  benefits 
package  in  the  President's  proposal  is  quite  comprehensive,  the 
proposals  permit  insurers  to  offer  supplemental  insurance.  There 
are  two  permissible  types  of  policies:  One  which  would  provide  ben- 
efits in  excess  of  the  basic  benefit  package,  and  the  other  which 
would  pay  the  cost-sharing  and  other  expenses  for  which  the  enroll- 
ees  would  otherwise  be  responsible. 

Our  experience  with  Supplemental  Insurance  for  Medicare  recipi- 
ents, known  as  the  Medigap  policies,  has  taught  us  that  some  lim- 
ited Federal  regulations  can  aid  consumers.  Regulations  are  nec- 
essary so  that  consumers  are  not  being  sold  insurance  or  benefits 
to  which  they  are  already  entitled.  Regulations  can  also  standard- 
ize the  terms  of  the  policies,  so  the  consumer  is  in  a  better  position 
to  compare  the  policies  and  costs.  While  it  is  important  to  provide 
an  opportunity  for  the  purchase  of  supplemental  insurance,  we 
must  also  avoid  the  sale  of  policies  which  are  virtually  worthless. 

I  want  to  thank  our  witnesses  today  for  appearing  before  us.  I 
look  forward  to  hearing  your  testimony. 

Mr.  Waxman  is  Co-Chair  of  this  particular  hearing  today,  as 
chairman  of  the  Subcommittee  on  Health  and  the  Environment. 
Mr.  Waxman. 

Mr.  Waxman.  Thank  you  very  much,  Madam  Chairwoman.  The 
purpose  of  the  hearing  today  is  to  consider  the  provisions  of  the 
President's  Health  Reform  Plan  that  deal  with  private,  long-term 
care  insurance  policies  and  private  policies  that  supplement  the 
guaranteed  benefit  package. 

It  is  obvious  that  we  do  not  meet  the  needs  of  elderly  Americans 
and  people  with  disabilities.  The  fact  is  most  Americans  are  cur- 
rently at  a  substantial  financial  risk  for  nursing  home  and  home- 
based  services.  Nursing  home  care  is  expensive,  at  an  average  cost 
of  $30,000  a  year.  It  can  quickly  deplete  the  resources  of  most  el- 
derly individuals. 

While  the  Medicaid  program  provides  about  45  percent  of  pay- 
ments for  nursing  home  care,  it  does  so  only  after  individuals  have 
impoverished  themselves.  Compounding  this  enormous  problem  is 
the  fact  that  payment  policies  under  Medicaid  have  traditionally 
forced  the  disabled  and  the  elderly  into  nursing  homes  for  their 
care,  even  though  many  people  can  and  prefer  to  be  treated  at 
home. 

The  President's  health  reform  plan  takes  significant  steps  to  ad- 
dress these  long-standing  problems.  His  bill  would  include  a  new 
Federal  State  program  of  home  and  community-based  services  that 
would  be  open  to  all,  regardless  of  their  age  or  income.  I  know  we 
are  going  to  have  a  hearing  on  that  at  a  later  time. 

Today's  hearing  focuses  on  another  aspect  of  the  President's 
plan — the  need  to  eliminate  abusive  marketing  and  sales  practices 
in  the  private,  long-term  care  insurance  market.  All  Americans 
who  seek  to  protect  themselves  against  the  high  cost  of  long-term 
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care  are  at  risk  for  this  unacceptable  behavior.  The  President's  bill 
establishes  Federal  minimum  standards  for  long-term  care  insur- 
ance products,  enforced  through  State  regulatory  programs  ap- 
proved by  the  Secretary  of  HHS. 

We  have  asked  the  witnesses  today  to  comment  on  the  need  for 
these  proposed  standards  and  how  they  can  best  be  enforced.  I  also 
look  forward  to  hearing  the  witnesses  discuss  the  President's  pro- 
posed standards  for  marketing  and  sale  of  private  supplemental 
health  policies.  These  are  policies  that  cover  benefits  not  included 
in  the  basic  package,  and  to  cover  the  cost-sharing  required  in  the 
President's  plan. 

I  believe  there  is  broad  agreement  that  private,  long-term  care 
and  supplemental  policies  should  continue  to  be  available  to  those 
Americans  who  wish  to  purchase  them.  I  hope  there  is  also  broad 
support  for  the  need  for  effective  consumer  protections  in  these 
markets. 

I  look  forward  to  hearing  from  our  witnesses.  Thank  you  for  rec- 
ognizing me. 
Mrs.  Collins.  Thank  you.  Mr.  Stearns. 

Mr.  Stearns.  Thank  you,  Madam  Chairwoman.  Today's  hearing 
focuses  on  long-term  care,  both  nursing  home  care  and  home  and 
community-based  services. 

In  my  State  of  Florida,  over  72  percent  of  all  Medicaid  payments 
for  the  aged  go  to  nursing  home  care.  Over  67  percent  of  the  total 
country's  Medicaid  payments  for  the  aged  go  to  nursing  homes, 
with  8  percent  going  to  home  care.  The  cost  is  rising. 

With  the  bulk  of  State  and  Federal  Medicaid  payments  going  to 
long-term  care  services,  we  must  focus  on  these  rapidly  rising  costs 
as  we  seek  to  enact  health  care  reform.  The  President's  health  care 
bill  seeks  to  provide  $65  billion  over  5  years,  to  provide  new  home 
and  community-based  services  for  the  disabled,  money  which  comes 
from  cutting  Medicaid  and  Medicare  by  billions.  As  we  seek  ways 
to  help  Americans,  we  must  make  sure  that  our  cost  estimates  are 
sound  and  that  our  sources  of  revenue  are  reliable.  We  would  be 
doing  Americans  an  injustice  to  create  unrealizable  expectations,  to 
make  promises  that  neither  Federal  nor  State  tax  dollars  can  ful- 
fill. 

With  these  rapidly  rising  costs,  there  is  a  desperate  need  to 
search  the  private  sector  for  incentives  to  help  shift  some  portion 
of  this  burden  from  the  taxpayer  to  the  private  insurance  market. 
In  addition,  we  must  wring  out  those  things  which  unduly  contrib- 
uted to  skyrocketing  costs.  Fraud  and  abuse  must  be  eliminated, 
tough  choices  must  be  made  regarding  medical  expenses  for  the 
terminally  ill. 

On  Face  the  Nation  this  past  Sunday,  President  Clinton,  himself, 
encouraged  Americans  to  consider  adopting  living  wills.  Incentives 
need  to  be  developed  for  families  to  take  care  of  their  own,  through 
their  own  means  and  through  the  purchase  of  affordable  long-term 
care  insurance.  The  tax  clarification  of  the  deductibility  of  long- 
term  care  insurance  should  be  encouraged.  Individuals  should  take 
steps  on  their  own. 

In  addition  to  looking  for  private  market  solutions,  we  need  to 
ensure  that  consumers  are  getting  the  protection  that  they  pay  for. 
There  have  been  many  instances  of  consumer  confusion,  as  basic 
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definitions  and  policy  terms  are  not  standardized.  No  standard 
method  exists  for  determining  when  an  individual  qualifies  for 
long-term  care.  Uniform  standards  which  protect  the  consumer, 
while  encouraging  the  availability  of  affordable  long-term  care  in- 
surance would  be  a  positive  step. 

Many  Americans  mistakenly  think  that  Medicare  will  cover  their 
long-term  health  care  needs.  Educating  the  consumer  on  the  need 
to  purchase  insurance  and  how  to  make  a  knowledgeable  decision 
on  which  policy  meets  their  needs  is  a  must. 

The  President's  bill  provides  many  positives:  Tax  clarification  for 
long-term  care  insurance,  uniform  standards  to  protect  the 
consumer,  and  consumer  education.  However,  it  creates  unrealiz- 
able expectations  in  the  area  of  home  and  community-based  serv- 
ices. In  our  zeal  to  help  Americans  shoulder  this  increasing  long- 
term  care  burden,  we  must  insure  that  there  are  sufficient  Federal 
and  State  revenues  to  cover  the  contemplated  long-term  care  serv- 
ices before  such  promises  are  made  to  a  broad  population  of  dis- 
abled. 

We  must  clear  up  the  existing  confusion  and  be  able  to  answer 
questions  such  as  this:  How  would  the  Medicaid  and  Medicare  pro- 
gram cuts  that  are  to  pay  for  these  new  benefits  be  obtained?  How 
would  States  hold  program  expenditures  to  their  capped  allot- 
ments? What  would  happen  to  disabled  individuals  who  meet  the 
program's  functional  criteria  and  expect  long-term  care  services 
that  a  State  cannot  afford  to  render? 

We  owe  the  American  citizen  and  taxpayers  the  answers  to  these 
crucial  questions  and  more. 

I  look  forward  to  hearing  our  witnesses  today.  Thank  you, 
Madam  Chairwoman. 

Mrs.  Collins.  Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Madam  Chairwoman.  I  want  to  com- 
mend you  and  Chairman  Waxman  for  all  of  the  work  that  you  have 
done  in  this  area.  I,  too,  have  legislation,  much  of  which  has  been 
included  in  the  President's  package. 

I  want  to  say  to  my  colleagues  that,  in  the  last  session  of  Con- 
gress, a  number  of  senior  citizens  worked  with  my  subcommittee 
as  undercover  investigators,  looking  at  the  long-term  care  market 
and,  in  fact,  posed  as  individuals  who  wanted  to  purchase  policies. 
What  we  found — and  we  have  the  tapes  and  would  be  happy  to 
show  them  to  members  of  this  committee — is  that  every  single  one 
of  the  agents,  every  one  misrepresented  what  was  in  the  policy 
package. 

I  think  it  is  essential  that  we  have  consumer  protections.  Mil- 
lions of  seniors,  on  any  given  day,  have  these  long-term  care  poli- 
cies, and  the  fact  is  that  many  of  these  policies  are  essentially  cash 
cows  for  the  insurance  companies  and  their  agents,  but  end  up 
leaving  the  senior  citizens  who  purchase  the  policies  high  and  dry. 

The  last  point  I  would  mention,  Madam  Chairwoman,  is  that  the 
industry  makes  much  and  has,  particularly  in  the  last  few  months, 
of  how  things  are  getting  better  in  the  private,  long-term  care  mar- 
ket. The  General  Accounting  Office  did  a  report  for  me  at  the  end 
of  this  past  summer,  looking  at  the  five  largest  insurance  compa- 
nies, which  account  for  more  than  half  of  the  long-term  care  poli- 
cies sold  in  the  country.  In  fact,  what  this  report  indicates  is  that 
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things  are  not  getting  any  better.  One  of  their  findings  was  where 
senior  citizens  pay  up  to  70  percent  of  the  first-year  premium  in 
commissions  to  the  sales  agents  who  sell  the  policy.  The  General 
Accounting  Office  found  that  these  high  fees  violate  standards  set 
by  the  National  Association  of  Insurance  Commissioners  and,  in 
fact,  violate  those  NAIC  standards  considerably. 

So,  I  think  there  is  much  work  to  do  here  to  drain  the  swamp, 
and  area  where  we  see  seniors,  on  an  ongoing  basis,  exploited  and 
taken  advantage  of.  I  look  forward  to  working  with  you,  Madam 
Chairwoman,  and  Chairman  Waxman  and  our  colleagues  on  the 
other  side  to  get  it  done. 

Mrs.  Collins.  Thank  you.  Mr.  McMillan. 

Mr.  McMillan.  Thank  you,  Madam  Chairwoman. 

In  1990,  the  cost  of  providing  long-term  care  in  this  country  was 
over  $52  billion.  In  fiscal  year,  1991,  Government  outlays  through 
Medicaid  for  long-term  care  was  in  excess  of  $35  billion.  Long-term 
care  costs  are  one  of  the  fastest  growing  segments  of  Medicaid, 
with  nursing  homes  for  the  elderly  far  and  away  the  lion's  share 
of  the  expense,  58.8  percent. 

Two  facts  about  this  Medicaid  program  stand  out.  Long-term 
care  costs  are  consuming  42  percent  of  total  Medicaid  outlays,  and 
are  rising  rapidly.  There  were  an  increasing  number  of  individuals 
that  are  moving  assets  to  their  children,  thus  making  the  Federal 
Government  the  primary  payer  of  long-term  care  through  the  Med- 
icaid program. 

In  this  year's  Budget  Reconciliation  Bill,  I  added  an  amendment 
that  would  prohibit  the  transfers  of  these  assets  solely  for  eligi- 
bility under  the  Medicaid  program.  This  is  not  because  I  do  not  un- 
derstand that  the  cost  of  long-term  care  can  exceed  $36,000  per 
year.  It  is  because  I  do  not  think  the  Federal  Government  should 
be  in  the  business  of  protecting  people's  assets  with  the  solitary  re- 
sult being  an  increase  in  the  size  of  the  Federal  debt,  when  they 
can  bear  part  of  the  costs  themselves. 

I  am  interested  to  learn  how  insurance  companies  plan  on  mar- 
keting long-term  care  products  and  how  the  President's  plan  would 
introduce  sound  fiscal  policies,  combined  with  compassionate  care 
for  those  in  need  of  long-term  care. 

After  reviewing  the  President's  proposal,  I  am  concerned  that  it 
does  little  to  address  the  cost  drivers  in  the  system,  and  that  it 
really  does  not  consider  that  this  expense  can  be  borne  by  many 
consumers,  if  they  have  access  to  the  right  types  of  insurance  poli- 
cies. The  young  and  middle-aged  are  not  very  likely  to  have  an  im- 
mediate need  for  long-term  care.  So,  the  cost  to  them  for  policies 
protecting  against  this  should  be  relatively  low.  Yet,  there  are  very 
few  incentives  for  this  age  group  to  get  involved  in  purchasing 
long-term  care  insurance,  with  the  exception  of  allowing  benefits 
paid  by  such  a  policy  to  be  tax  deductible,  which  is  a  long  way  off 
for  them,  and  to  allow  deductibility  of  $150  for  the  purchase  of 
such  a  policy. 

Last,  I  am  concerned  that  the  President's  plan,  once  again,  se- 
verely underestimates  the  real  cost  of  long-term  home  health  care. 
The  Health  Security  Act  has  budgeted  only  $65  billion,  over  5 
years,  once  it  is  fully  phased-in  for  these  programs.  The  President 
greatly  expands  the  benefits  and  yet  seems  to  believe  that  the  costs 
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are  going  to  decrease  dramatically,  since  the  cost  to  the  Govern- 
ment for  this  program  is  already  $35  billion  for  only  1  year. 

I  look  forward  to  the  testimony  of  our  witnesses,  and  hope  that 
we  can  shed  light  on  this  important  issue,  and  yield  back  the  bal- 
ance of  my  time. 

Mrs.  Collins.  I  thank  the  gentleman  for  yielding.  I  would  note 
that  each  member  knows  that  all  opening  remarks  will  be  made  a 
part  of  the  record.  So,  I  would  call  upon  any  member  who  now  feels 
that  he  or  she  would  like  to  give  opening  remarks. 

Mr.  Rowland.  Thank  you,  Madam  Chairwoman.  I  do  have  a 
statement  that  I  wish  to  submit  to  the  record.  I  do  have  some  com- 
ments that  I  wish  to  make  at  this  time.  I  thank  you  and  thank 
Chairman  Waxman  as  well  for  this  hearing  today  which  focuses  on 
an  issue  which  I  believe  to  be  extremely  important.  The  issue  of 
long-term  care  for  the  elderly,  in  my  opinion,  is  really  a  time-bomb. 
Although  it  is  already  a  very  serious  problem,  it  threatens  to  ex- 
plode in  a  far  more  devastating  way  over  the  next  several  decades 
if  something  is  not  done. 

The  problem  is  the  rapid  growth  of  the  aging  population  and  the 
inadequate  system  for  helping  people  pay  for  long-term  care  and 
nursing  homes  or  through  home  health  care.  For  many  families, 
this  means  experiencing  ruinous  financial  hardships,  or  leaving 
their  loved  ones  without  the  care  that  is  essential  to  their  well- 
being.  People  are  literally  having  to  spend  down  their  financial  as- 
sets to  qualify  for  nursing  home  care  through  Medicaid. 

Even  though  the  Federal  Government  will  continue  to  do  its 
share,  I  believe  that,  in  light  of  the  budgetary  constraints  caused 
by  the  large  budget  deficits  we  have,  more  consideration  should  be 
given  to  expanding  the  role  of  the  private  sector  in  the  financing 
of  long-term  care. 

Earlier  this  year  I  introduced  H.R.  862,  which  allows  all  individ- 
uals, aged  59  or  over,  to  withdraw  funds  from  IRA  accounts  to  pur- 
chase long-term  care  insurance  without  a  tax  penalty.  In  fact,  I  in- 
troduced this  legislation  in  the  last  Congress  and  the  Congress  be- 
fore that.  By  encouraging  citizens  to  buy  long-term  care  policies, 
this  legislation  would  greatly  aid  Americans  in  planning  for  care 
that  they  may  need  in  later  years.  It  also  encourages  more  private 
sector  involvement  in  the  financing  of  long-term  health  care  ex- 
penses. 

I  am  also  aware  that  several  of  my  colleagues  have  introduced 
legislation  focusing  on  long-term  care  insurance  initiatives  as  well. 
I  look  forward  to  working  with  them  and  the  administration  on  this 
issue  in  the  future.  I  believe  that  every  effort  must  be  made  to  give 
America's  rapidly  growing  elderly  population  and  opportunity  to 
live  out  their  lives  in  dignity  and  in  peace.  I  yield  back  the  balance 
of  my  time. 

Mrs.  Collins.  I  thank  the  gentleman.  Mr.  Bilirakis. 

Mr.  Bilirakis.  Thank  you,  Madam  Chairwoman.  Just  very  quick- 
ly, Madam  Chairwoman.  I  do  not  have  any  planned  remarks.  I 
commend  you  and  Mr.  Waxman  for  this  hearing.  This  is  obviously 
a  very  important  subject.  When  you  come  from  Florida  to  represent 
Florida  constituents,  you  can  certainly  see  that  it  is  a  most  impor- 
tant subject.  Any  plan  that  we  have  that  does  not  take  long-term 
care  into  consideration  is  far  from  a  complete  enough  plan. 
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I  would  hope  though  that  we  would  put  more  emphasis  on  nurs- 
ing home  care.  Home  health  care  is  very  significant.  It  is  certainly, 
generally,  less  expensive;  but  we  do  not  want  that  to  preempt  nurs- 
ing home  care. 

Madam  Chairwoman,  just  the  opening  statements  here  have 
brought  out  so  many  questions,  that  Mr.  Wyden  and  so  many  oth- 
ers have  raised — so  many  meritorious  points.  Those  have  just  been 
on  long-term  care— just  a  small  part  of  this  great  big  package  that 
we  are  talking  about  reforming  health  care,  and  we  have  not  even 
heard  from  the  witnesses  yet. 

So,  just  the  complexities  of  the  overall  plan  are  amazing.  If  we 
are  going  to  have  so  much  trouble  with  long-term  care,  can  we 
imagine  how  much  trouble  we  are  going  to  have  with  the  overall 
plan?  Yet,  we  can  do  some  things  now.  Mr.  Wyden  concentrated  on 
fraud  in  the  pricing  of  policies,  and  breakdown  of  the  premiums — 
and  how  much  goes  to  the  seller  of  the  policies  and  things  of  that 
nature.  We  can  do  a  lot  of  things  now  to  help  people. 

If  you  are  in  the  elderly  category,  and  some  of  us  are  quickly  get- 
ting there,  you  are  concerned  about  help  now,  not  downstream.  We 
do  not  want  to  withhold  help  for  people  who  are  in  need  now,  main- 
ly because  we  feel  that  we  have  got  to  have  one  great,  big  package, 
and  it  is  an  all  or  nothing  type  of  thing.  We  know  how  complex 
that  is.  We  know  how  much  time  that  is  going  to  take. 

I  think  it  is  important  that  we  try  to  help  people  now  as  much 
as  possible. 

Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Thank  you. 

Mr.  Moorhead. 

Mr.  Moorhead.  Well,  thank  you,  Madam  Chairwoman. 

Let  me  begin  by  thanking  you  for  holding  this  hearing  today  on 
long-term  care.  Nursing  home  care  can  cost  upwards  of  $34,000  a 
year.  In-home  care,  while  sometimes  less  expensive,  is  not  always 
so.  A  friend  of  mine  has  just  been  under  that  kind  of  care,  and  I 
know  it  cost  him  or  his  wife  $10,000  for  a  2-week  period. 

The  only  thing  worse  than  realizing  that  someone  needs  addi- 
tional care  because  they  can  no  longer  perform  the  basic  function 
of  life,  is  realizing  this  and  not  being  able  to  pay  for  it,  or,  worse 
yet,  having  the  Federal  Government  make  promises  that  it  cannot 
keep. 

Long-term  care  is  a  natural  market  for  insurance,  and  it  should 
surprise  no  one  that  the  insurance  industry  has  developed  a  series 
of  products  to  help  defray  this  cost.  Unfortunately,  the  products  de- 
veloped by  the  insurance  industry  are  new  and  in  an  evolutionary 
state.  Some  of  our  witnesses  today  will  testify  to  wide-spread  cus- 
tomer confusion  and  lack  of  consensus  among  the  insurance  car- 
riers as  to  what  constitutes  long-term  care;  the  end  result  of  which 
are  usually  the  high  lapse  rates  among  policyholders.  When  these 
flaws  are  coupled  with  those  unfortunate  instances  where  agents 
and  carriers  place  their  own  profits  before  the  needs  of  their  policy- 
holders, the  end  result  is  that  policyholders  find  themselves  with- 
out the  protection  they  were  promised. 

It  is  not  yet  clear  how  we  can  best  change  the  long-term  care  in- 
surance market  to  accommodate  both  the  evolutionary  nature  of 
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these  products  and  the  need  to  protect  the  consumers  of  this  coun- 
try. 

I  look  forward  to  hearing  the  testimony  today,  in  the  hopes  that 
we  can  soon  begin  working  towards  a  consensus  which  will  allow 
us  to  deal  with  these  problems  associated  with  this  market. 

Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Mr.  Pallone?  Who  else  is  down  there.  I  cannot  see. 
Mr.  Franks?  Thank  you.  Mr.  Hastert?  Mr.  Paxon?  Thank  you.  All 
right. 

We  do  have  a  distinguished  panel  of  witnesses  testifying  before 
us  today.  All  of  them  have  extensive  knowledge  of  or  are  experi- 
enced in  the  area  of  long-term  health  care  insurance  or  supple- 
mental health  insurance. 

The  first  witness  on  today's  panel,  Mr.  Mark  Nadel,  is  appearing 
on  behalf  of  the  General  Accounting  Office.  GAO  has  conducted  a 
number  of  studies  on  both  the  private,  long-term  care  market,  and 
the  supplemental  insurance  market.  He  is  here  today  to  present 
the  findings  of  these  various  reports. 

We  will  hear  next  from  Ms.  Nancy  Bern,  who  is  Vice  President 
of  Group  Long  Term  Care  for  John  Hancock  Mutual  Life  Insurance 
Company.  John  Hancock  has  been  selling  long-term  care  policies 
for  both  individuals  and  groups  for  a  number  of  years  now. 

Mrs.  Kathelen  Spencer  is  Executive  Vice  President  and  Deputy 
Counsel  of  AFLAC,  the  American  Family  Life  Assurance  Company. 
AFLAC  has  been  involved  with  the  sale  of  supplemental  health  in- 
surance policies. 

Representing  the  American  Health  Care  Association  is  Mr.  Paul 
R.  Willging,  who  is  the  Executive  Vice  President  of  that  organiza- 
tion. As  owners  and  providers  of  nursing  home  care,  this  group  has 
a  long-standing  interest  in  the  private  long-term  care  insurance 
market. 

Our  final  witness  today  will  be  Mr.  James  P.  Firman,  who  is 
President  and  Chief  Executive  Officer  of  the  United  Seniors  Health 
Cooperative.  His  organization,  representing  consumer  interest,  has 
done  extensive  work  relating  to  both  long-term  care  insurance  and 
supplemental  health  care  policies. 

I  want  to  thank  all  of  you  for  appearing  before  our  two  sub- 
committees today.  We  have  already  received  your  written  testi- 
mony, which  will  be  made  a  part  of  the  formal  record.  So,  what  we 
are  going  to  ask  you  is  to  please  summarize  your  opening  state- 
ments in  5  minutes.  We  will  be  using  the  clock,  which  is  a  part  of 
the  rules  of  the  House  of  Representatives.  We  will  be  asking  ques- 
tions on  the  same  basis. 

We  are  going  to  begin  with  Mr.  Nadel.  Before  we  do,  let  me  say 
very  very  briefly  to  Ms.  Spencer  that  I  got  a  call  from  someone  who 
probably  is  your  Member  of  Congress,  Mr.  Sanford  Bishop,  who 
told  me  to  give  you  his  highest  regards  when  you  got  here. 

Thank  you.  We  may  begin  our  testimony  now,  please.  Mr.  Nadel. 
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STATEMENTS  OF  MARK  V.  NADEL,  ASSOCIATE  DIRECTOR,  NA- 
TIONAL AND  PUBLIC  HEALTH  ISSUES,  HUMAN  RESOURCES 
DIVISION,  GENERAL  ACCOUNTING  OFFICE;  NANCY  BERN, 
VICE  PRESIDENT,  GROUP  LONG-TERM  CARE  DIVISION,  JOHN 
HANCOCK  MUTUAL  LIFE  INSURANCE  CO.,  ALSO  ON  BEHALF 
OF  HEALTH  INSURANCE  ASSOCIATION  OF  AMERICA; 
KATHELEN  V.  SPENCER,  SENIOR  VICE  PRESIDENT,  AMER- 
ICAN FAMILY  LIFE  ASSURANCE  CO.  OF  COLUMBUS;  PAUL 
WILLGING,  EXECUTIVE  VICE  PRESIDENT,  AMERICAN 
HEALTH  CARE  ASSOCIATION;  AND  JAMES  P.  FIRMAN,  PRESI- 
DENT, UNITED  SENIORS  HEALTH  COOPERATIVE 

Mr.  Nadel.  Madam  Chairwoman  and  members  of  the  sub- 
committees. I  am  pleased  to  be  here  today  to  testify  on  the  extent 
to  which  the  provisions  of  the  administration's  Health  Security  Act, 
dealing  with  long-term  care  insurance  and  supplemental  health  in- 
surance address  problems  that  the  GAO  has  previously  identified. 
In  general,  we  believe  that  the  long-term  care  insurance  section 
contains  the  kinds  of  measures  that  we  have  advocated,  and  I  will 
briefly  enumerate  those. 

First,  disclosure  standards.  The  Act  contains  disclosure  stand- 
ards that  require  a  standard  outline  of  coverage  for  each  policy. 
Such  standards  help  to  clarify  policies  as  well  as  to  help  protect 
consumers  from  deceptive  marketing  practices.  Thus,  the  Act  re- 
quires that  consumers  get  an  outline  containing  a  description  of  the 
principal  benefits  offered,  limitations  on  coverage  and  premiums, 
among  other  things. 

Second,  inflation  protection.  The  Act  addresses  the  increasing 
cost  of  long-term  care,  in  part,  by  providing  that  inflation  protec- 
tion be  offered  to  consumers.  Without  adequate  protection,  inflation 
can  greatly  erode  the  value  of  benefits  and  in  fact  make  them  inad- 
equate to  cover  costs. 

Nonforfeiture  benefits.  The  Act  requires  regulations  that  estab- 
lish an  appropriate  return  on  investment  in  premiums  when  a 
consumer  allows  a  policy  to  lapse.  Insurance  companies  we  re- 
viewed expect  about  half  of  all  policies  to  lapse  within  5  years, 
which  entails  a  major  financial  loss  for  consumers.  For  example, 
based  on  our  review,  a  consumer  who  purchased  a  policy  at  age  75 
and  allowed  it  to  lapse  at  age  85  would  lose,  on  average,  about 
$20,000. 

The  Act  requires  that  long-term  care  policies  include  uniform 
terms,  definitions  and  formats  as  established  by  the  Secretary  of 
HHS.  The  absence  of  uniformity  has  made  it  difficult  or  impossible 
to  compare  policies  and  to  know  if  any  provisions  would  preclude 
your  getting  the  benefits  that  you  expect.  Some  policies  would  use 
terms  such  as  custodial  care,  that  were  not  used  in  other  policies. 
Common  terms  for  facilities,  such  as  nursing  homes,  were  often  de- 
fined differently. 

A  complaint  to  a  State  insurance  commissioner  illustrates  the 
problem.  A  policyholder  complained  that  her  insurance  company 
would  not  provide  benefits  unless  she  received  care  in  a  nursing 
home  with  24-hour  nursing  services.  The  policy  also  required  that 
these  services  be  provided  by  a  registered  nurse,  yet  none  of  the 
nursing  homes  in  her  area  could  provide  such  services. 
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In  general,  eligibility  for  services  has  been  a  problem.  For  exam- 
ple, some  companies  provide  coverage  for  "medically  necessary 
services,"  but  do  not  define  that  important  term.  The  Health  Secu- 
rity Act  addresses  the  problem  of  vague  or  confusing  eligibility  cri- 
teria by  requiring  policies  to  specify  the  levels  of  functional  or  cog- 
nitive impairments  necessary  to  receive  benefits. 

The  Act  also  covers  the  rights  of  consumers  to  replace  or  upgrade 
their  policies  with  more  recent  policies  offering  better  protection.  It 
also  facilitates  a  grievance  process  that  allows  policyholders  to  for- 
mally contest  insurance  companies'  decisions  about  their  eligibility. 

The  Health  Security  Act  also  deals  with  supplemental  insurance, 
which  Chairman  Waxman  ask  that  we  address  as  well.  It  defines 
supplemental  insurance  as  a  policy  that  provides  coverage  for 
things  not  included  in  the  comprehensive  benefit  package.  It  spe- 
cifically excludes  from  the  definition  Medicare  supplement  insur- 
ance, that  is  Medigap,  long-term  care  insurance,  hospital  indemnity 
insurance,  specific  disease  insurance  and  accident  insurance,  and 
also  excludes  cost-sharing  policies  for  which  there  are  provisions  in 
another  section  of  the  Act.  So  defined,  it  is  unclear  how  large  a 
market  will  remain  for  supplemental  insurance,  particularly  if  Con- 
gress enacts  legislation  with  universal  health  insurance  coverage. 
Nonetheless,  we  have  previously  found  abuses  with  this  kind  of  in- 
surance, particularly  in  Medigap,  and  these  problems  are  analo- 
gous to  problems  in  supplemental  insurance  generally. 

As  is  now  the  case  with  Medigap,  the  Health  Security  Act  pro- 
hibits the  sale  of  any  supplemental  policy  that  duplicates  the  com- 
prehensive benefit  package  in  the  Act,  or  Medicare  coverage,  which 
kind  of  duplication  was  a  persistent  problem  in  the  sale  of  Medigap 
insurance. 

However,  the  administration's  plan  does  not  deal  with  two  types 
of  abuses  we  have  previously  identified  in  supplemental  insurance: 
churning  and  misleading  .sales  practices.  In  the  past,  some  agents 
have  persuaded  consumers  of  Medigap  policies  to  replace  their  poli- 
cies unnecessarily  to  get  higher  first-year  commissions  and  this  re- 
sulted in  new  waiting  periods  during  which  policyholders  were  not 
covered  for  pre-existing  conditions.  Although  the  Health  Security 
Act's  section  on  long-term  care  insurance  deals  with  commission 
limits,  there  is  no  such  restriction  with  regard  to  supplemental  in- 
surance, nor  are  there  other  provisions  against  misleading  sales 
practices.  Finally,  the  Act  does  not  regulate  specific  disease  and 
hospital  indemnity  insurance  which  provide  narrow  protection. 

In  conclusion,  we  find  that  the  Act  does  contain  the  provisions 
for  long-term  care  that  we  previously  advocated.  On  the  other 
hand,  the  Act  is  less  comprehensive  and  offers  less  protection  with 
regard  to  supplemental  insurance.  That  concludes  my  statement, 
Madam  Chairwoman. 

[Testimony  resumes  on  p.  181.] 

[The  prepared  statement  of  Mr.  Nadel  follows:] 
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STATEMENT     OF     MARK     V.  NADEL 

Mr.  Chairman,  Madam  Chairwoman/  and  Members  of  the  Subcommittees: 

I  am  pleased  to  be  here  today  to  testify  in  response  to  your 
request  that  we  discuss  the  extent  to  which  provisions  of  the 
Administration's  Health  Security  Act  dealing  with  private  long-term 
care  insurance  and  supplemental  health  insurance  address  problems 
we  have  identified  previously.    The  Administration  proposal  has 
detailed  sections  that  would  govern  the  content  and  marketing  of 
long-term  care  and  supplemental  insurance  policies.    Both  of  these 
types  of  insurance  have  been  subject  to  numerous  abuses  by  some 
agents  and  insurance  companies  as  GAO  has  reported  over  the  last 
few  years.1    In  general,  we  believe  that  the  section  of  the 
Administration's  proposal  on  long-term  care  insurance  contains  the 
kinds  of  consumer  protection  measures  that  we  have  advocated.  With 
regard  to  the  section  on  supplemental  insurance,  however,  some 
problems  are  not  addressed.    Without  attempting  to  review  or  assess 
all  the  sections  on  long  term  care  insurance  in  their  entirety,  I 
will  discuss  the  provisions  that  pertain  to  our  earlier  work. 

BACKGROUND 

Long-term  care  often  presents  a  significant  financial  burden 
for  many  people.    As  a  result,  many  consumers  purchase  long-term 
care  insurance  to  defray  the  costs  of  care.    Supplemental  insurance 


lA  complete  listing  of  our  past  work  on  this  subject  may  be  found 
in  Appendix  I. 
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is  another  type  of  health  insurance  that  provides  limited  coverage 
for  specific  diseases  or  services. 

Health  insurance  is  generally  regulated  by  state  governments. 
To  help  states  monitor  variations  in  policies  and  sales  practices, 
the  National  Association  of  Insurance  Commissioners  (NAIC),  a 
nonprofit  organization  of  state  insurance  commissioners,  has 
developed  model  standards.    Although  the  NAIC  standards  are  not 
mandatory,  they  suggest  the  current  minimum  standards  that  states 
should  adopt.    To  varying  degrees,  states  have  adopted  the  NAIC 
standards.     Insurance  companies  must  comply  with  the  standards  in 
states  where  they  have  been  adopted.    However,  we  found  that 
policies  often  did  not  meet  NAIC  standards. 

PROPOSALS  FOR  LONG-TERM  CARE  INSURANCE  POLICIES 

While  long-term  care  insurance  can  provide  important  benefits 
for  consumers,  some  policies  have  not  provided  adequate  consumer 
protection.    The  Administration  proposal  has  a  number  of  provisions 
that  address  problems  with  the  content  of  policies  that  have  been 
identified  previously. 
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Disclosure  Standards 

The  Health  Security  Act  contains  disclosure  standards 
that  require  a  standard  outline  of  coverage  for  each  long-term  care 
Insurance  policy.    Disclosure  standards  help  to  clarify  or  simplify 
policies,  as  well  as  help  to  protect  consumers  from  unfair  or 
deceptive  marketing  practices.    Thus,  the  Act  requires  that  there 
be  made  available  to  consumers  an  outline  containing  a  description 
of  the  principle  benefits  covered,  limitations  on  coverage,  and 
premiums.    NAIC  standards  also  require  an  outline  with  the  same 
features.    However,  most  policies  we  reviewed  in  1991  did  not  meet 
NAIC  standards.2 

Inflation  Protection 

The  Health  Security  Act  addresses  the  increasing  cost 
of  long-term  care  in  part  by  providing  that  inflation  protection  be 
offered  to  consumers.    The  Act  requires  that  the  amount  of  the 
benefit  be  compounded  annually  at  not  less  than  5  percent  a  year 
(or  other  rate  as  determined  by  the  Secretary  of  Health  and  Human 
Services).    This  protection  can  only  be  waived  in  writing  by  the 
consumer.      Without  adequate  inflation  protection,  inflation  can 
erode  the  benefits  of  long-term  care  insurance  policies  and  make 
them  inadequate  to  cover  costs. 


2Lonq-Term  Care  Insurance;     Risks  To  Consumers  Should  Be  Reduced 


(GAO/HRD-92-14,  December  26,  1991). 
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Nonforfeiture  Benefits 

The  Health  Security  Act  also  addresses  the  problems  associated 
with  policyholders  who  allow  their  policies  to  lapse.    The  Act 
requires  the  Secretary  to  develop  regulations  that  establish  an 
"appropriate"  return  on  an  investment  in  premiums  when  a  policy 
lapses  (called  nonforfeiture  benefits).     Insurance  companies  we 
reviewed  expect  about  20  percent  of  long-term  care  policies  to 
lapse  during  the  first  year  of  ownership  and  about  half  of  all 
policies  to  lapse  within  5  years.    This  can  entail  a  major 
financial  loss  for  consumers.    For  example,  based  on  our  review  of 
policies,  a  consumer  who  purchased  a  policy  at  age  75  and  allowed 
it  to  lapse  at  age  85  would  lose,  on  average,  about  $20,000  In 
premiums.    Until  recently,  few  policies  offered  policyholders 
nonforfeiture  benefits.    Since  our  study  of  policies,  MAIC  approved 
standards  in  June  1993  that  require  nonforfeiture  benefits  for  all 
policies.3    Currently,  NAIC  is  drafting  a  model  regulation  that 
will  specify  the  types  of  nonforfeiture  benefits  that  should  be 
provided. 


3Lonq-Term  Care  Insurance;  High  Percentage  of  Policyholders  Drop 
Policies  (GAO/HRD-93-129,  August  25,  1993). 
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Services  and  Facilities 

The  Health  Security  Act  requires  that  long-term  care  policies 
include  uniform  terms,  definitions,  and  formats,  as  established  by 
the  Secretary.    The  absence  of  uniformity  has  made  it  difficult  or 
impossible  to  compare  policies  and  to  know  which  provisions  could 
reduce  the  likelihood  a  policyholder  would  receive  benefits. 

Some  policies  we  reviewed  used  terms  relative  to  services 
(such  as  "custodial  care"  and  "plan  of  care")  that  were  not  used  in 
other  policies.    Further,  common  terms  for  services  (such  as 
"custodial  care")  and  facilities  (such  as  "nursing  home")  were 
often  defined  differently  and  could,  in  effect,  preclude  covering 
the  intended  services  or  eliminate  the  policyholder's  local  nursing 
homes  from  the  pool  of  eligible  facilities.    In  short,  the 
limitations  of  certain  policy  provisions  may  be  difficult  to 
identify.    Most  policies  we  reviewed  contained  restrictions  on  what 
was  meant  by  skilled,  intermediate,  and  custodial  care,  as  well  as 
restrictions  regarding  eligible  facilities.    A  complaint  to  a  state 
commissioner  illustrates  the  problem.    A  policyholder  complained 
that  her  insurance  company  would  not  provide  benefits  unless  she 
received  care  in  a  nursing  home  with  24-hour  nursing  services;  the 
policy  also  required  that  these  services  be  provided  by  a 
registered  nurse.    Yet  none  of  the  nursing  homes  in  her  area  met 
these  requirements.    Although  NAIC  has  disclosure  standards,  they 
do  not  require  uniform  terms  and  definitions. 
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Although  the  Health  Security  Act  requires  that  policies  providing 
benefits  for  any  nursing  home  must  provide  benefits  for  all  types 
of  nursing  homes  licensed  by  the  State,  the  Act  falls  somewhat 
short  In  Its  specification  of  services  and  facilities.     It  allows 
the  option- of  providing  benefits  In  other  types  of  unlicensed 
residential  facilities,  but  consumers  may  not  realize  the  benefits 
available  In  the  facility  they  choose  unless  they  receive 
Information  on  the  specific  types  and  number  of  local  facilities 
that  are  covered.    The  Importance  of  alternative  residential 
facilities,  such  as  assisted  living  or  board  and  care,  Is 
Increasing.    Construction  of  new  certified  facilities,  or  the 
addition  of  beds  to  existing  facilities,  has  been  restricted  in 
some  states  and  attempts  have  been  made  to  use  existing  facilities 
for  people  with  more  extensive  needs.    Alternative  residential 
facilities  have  been  developing  and  their  importance  as  a  source  of 
"institutional"  long-term  care  may  Increase. 

Eligibility 

The  Health  Security  Act  addresses  the  problem  of  vague  or 
confusing  eligibility  criteria  by  requiring  policies  to  specify  the 
levels  of  functional  or  cognitive  Impairments  necessary  to  receive 
benefits. 

In  policies  we  reviewed,  eligibility  criteria  were  often 
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vague,  were  not  sufficient  to  assess  the  eligibility  of  people  with 
physical  or  mental  impairments,  or  had  implications  for  restricting 
benefits  in  ways  that  were  not  obvious.    Two  types  of  criteria 
illustrate  these  problems. 

♦  Many  insurance  companies  use  eligibility  criteria  that 
require  care  to  be  "medically  necessary."    But,  some 
policies  we  reviewed  did  not  define  the  term.    For  the 
other  policies,  the  definition  varied.    Apart  from  problems 
with  the  definition  of  medically  necessary,  medical 
necessity  is  not  a  relevant  criterion  for  policyholders  who 
do  not  need  medical  services.    Some  policyholders  may  need 
only  custodial  or  home  health  care  because  of  physical  or 
cognitive  impairments. 

♦  Some  insurance  companies  use  eligibility  criteria  such  as 
"activities  of  daily  living"  (ADLs).    The  activities 
include  bathing,  transferring  from    bed  or  chair,  dressing, 
toileting,  and  eating.    In  using  such  criteria,  companies 
determine  impairment  by  evaluating  a  consumer's  ability  to 
perform  ADLs.    Although  ADLs  are  promising  criteria  for 
determining  eligibility,  most  of  the  policies  we  reviewed 
that  used  ADLs  did  not  describe  them.    As  a  result,  the 
circumstances  under  which  the  company  would  provide 
benefits  was  unclear.      Further,  some  people,  such  as  those 
with  Alzheimer' 8  disease,  require  criteria  other  than 
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medical  necessity  or  ADLs.    Such  people  generally  do  not 
need  medical  services  and  they  may  not  have  serious  AOL 
limitations. 

NAIC  standards  are  silent  on  guidelines  that  address  the 
relevance  of  eligibility  criteria  for  different  types  of 
Impairments . 

Policy  Upgrading 

The  Health  Security  Act  addresses  the  problems  faced  by 
consumers  when  they  try  to  upgrade  coverage  of  older  policies.  The 
Act  provides  authority  for  the  Secretary  to  set  the  terms  and 
conditions  that  Insurance  companies  can  place  on  policyholders' 
eligibility  to  obtain  Improved  coverage.    The  terms  and  conditions 
Include  any  restrictions  on  premium  Increases  and  medical 
underwriting. 

This  Is  an  Important  protection  because  many  older  policies 
contain  overly  restrictive  provisions  that  are  now  prohibited  by 
NAIC,  such  as  a  prior  hospitalization  requirement.    More  than  one 
million  consumers  have  purchased  those  earlier  generation  policies. 
Today,  many  policyholders  who  bought  such  policies  and  who  want  to 
upgrade  them  to  current  standards  may  do  so  only  with  significantly 
higher  premiums.    In  addition,  the  policyholders  must  meet  the  same 
requirements  as  new  purchasers,  such  as  medical  criteria  and 
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preexisting  conditions  (which  may  not  have  existed  at  the  time  the 
original  policy  was  purchased) .  NAIC  standards  are  silent  on  some 
important  issues  of  upgrading  individual  policies. 

Grievance  Procedures 

The  Health  Security  Act  facilitates  a  grievance  process  that 
allows  policyholders  to  formally  contest  insurance  companies' 
decisions  about  their  eligibility.    The  Act  provides 
grants  to  states  to,  among  other  things,  establish  administrative 
procedure  for  the  resolution  of  disputes  about  long-term  care 
insurance . 

At  a  minimum,  a  grievance  process  could  help  to  resolve 
different  interpretations  of  contractual  obligations  between 
policyholders  and  companies.  Despite  the  prevalence  of  ambiguous 
provisions  and  eligibility  requirements,  most  policies  in  our  1991 
study  did  not  have  a  formal  grievance  process.    The  policies  that 
offered  a  grievance  process  indicated  that  the  company  would 
reconsider  claims  and  would  review  materials  submitted  by 
policyholders  to  support  their  claims.    NAIC  standards  are  silent 
on  the  issue  of  a  grievance  process. 
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BETTER  SAFEGUARDS  NEEDED 
FOR  INSURANCE  MARKETING 

In  addition  to  standards  covering  the  content  of  policies / 
the  Health  Security  Act  contains  standards  that  address  the 
marketing  of  policies.    While  the  Act  prohibits  certain  sales 
practices,  it  establishes  no  standards  related  specifically  to  the 
sale  of  policies  to  low-income  persons.    The  Act  merely  provides 
authority  for  the  Secretary  to  establish  such  standards. 

Because  long-term  care  insurance  is  expensive,  it  may  not 
be  appropriate  for  people  with  limited  financial  resources.4 
But,  companies  that  we  reviewed  did  little  to  prevent  the  sale  of 
long-term  care  insurance  to  people  with  low  incomes.    We  also  found 
that,  in  their  marketing  materials,  the  companies  provided  limited 
or  no  guidance  to  consumers  on  the  af fordability  of  long-term  care 
insurance.    Recognizing  that  long-term  care  insurance  is  generally 
not  be  an  appropriate  purchase  for  Medicaid  recipients,    NAIC  model 
regulations  include  a  requirement  that  long-term  care  insurance 
applications  include  a  question  to  determine  whether  the  applicant 
is  covered  by  Medicaid. 


4Lonq-Term  Care  Insurance;    Better  Controls  Needed  in  Sales  to 
People  With  Limited  Financial  Resources    (GAO/HRD-92-66,  March  27, 
1992). 
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Incentives  for  Marketing  Abuses 

The  Health  Security  Act  requires  the  Secretary  to  develop 
regulations  that  establish  limits  on  commissions.    The  high  first- 
year  sales  commissions  that  agents  can  earn  create  an  Incentive  for 
abuses  In  the  sale  of  long-term  care  Insurance.    For  example,  until 
the  practice  was  prohibited,  large  commissions  associated  with  the 
Initial  sales  of  Medlgap  policies  created  undesirable  incentives 
for  agents  to  "churn"  (that  is,  to  sell)  new  policies  to  customers 
who  already  had  Insurance.    Currently,  NAIC  has  standards,  like 
Medigap  commission  standards,  that  were  presented  as  an  option  that 
states  and  insurers  should  consider  adopting  when  they  identify 
marketing  abuses. 

SUPPLEMENTAL  INSURANCE 

The  Health  Security  Act  defines  supplemental  insurance  as  a 
policy  that  provides  coverage  for  services  or  items  not  included  in 
the  comprehensive  benefit  package  or  coverage  for  services  or  items 
that  are  included,  but  limited  in  amount  or  scope.     It  specifically 
excludes  from  the  definition,  Medicare  supplement  insurance  (i.e., 
Medigap),  long-term  care  insurance,  hospital  indemnity  insurance, 
specific  disease  insurance,  accident  insurance.    It  also  excludes 
cost  sharing  policies  for  which  there  are  provisions  in  another 
section  of  the  Act.    So  defined,  it  is  unclear  how  large  a  market 
will  remain  for  supplemental  insurance,  particularly  if  Congress 
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enacts  legislation  with  universal  health  insurance  coverage. 
Nonetheless,  we  have  previously  found  abuses  with  this  kind  of 
Insurance.    Most  of  the  work  we  have  done  on  supplemental  insurance 
concerns  Medigap  insurance,  a  type  of  supplemental  insurance  for 
which  Congress  has  already  enacted  notable  reforms.    While  the 
Health  Security  Act  defines  supplemental  so  as  to  exclude  Medigap, 
it  is  nonetheless  worthwhile  to  review  briefly  some  of  the  problems 
that  plagued  Medigap  because  they  are  analogous  to  problems  in 
supplemental  insurance  generally. 

Prohibition  of  Duplicative  Coverage 

The  Health  Security  Act  prohibits  the  sale  of  any  supplemental 
policy  that  duplicates  any  coverage  provided  in  the  Act's 
comprehensive  benefit  package  or  in  Medicare  Part  B.    This  is 
similar  to  the  current  prohibition  of  the  sale  of  duplicative 
policies  in  the  Medigap  market.    The  purchase  by  some  consumers  of 
multiple  policies  that  duplicated  coverage  in  other  policies  or 
even  in  Medicare  was  a  persistent  problem  in  the  sale  of  Medigap 
insurance  as  consumers  were  confused  about  what  they  already  had 
and  what  they  needed. 
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Marketing  Abuses  Wot  Addressed 
by  the  Administration  Plan 

The  Administration  plan  does  not  deal  with  two  types  of  abuses 
we  have  previously  Identified  In  supplemental  Insurance:  churning 
and  misleading  sales  practices . 

As  discussed  above,  some  agents  have  persuaded  consumers  of 
Medlgap  policies  to  replace  their  policies  unnecessarily,  which 
resulted  In  new  waiting  periods  during  which  policyholders  are  not 
covered  for  preexisting  conditions.    The  NAIC  Medlgap  consumer 
protection  standards  of  1989  required  that  replacement  Medlgap 
policies  waive  the  waiting  periods  applicable  to  preexisting 
conditions  (or  other  similar  restrictions)  to  the  extent  such  time 
was  spent  under  the  original  policy.    The  Congress  added  this 
protection  to  federal  law  in  OBRA  1990.    To  reduce  the  incentive  to 
churn  policies,  NAIC ' s  consumer  protection  standards  limited 
agent's  first  year  commissions  to  no  more  than  200  percent  of  the 
commissions  for  the  second  year.    Although  the  Health  Security  Act 
section  on  long-term  care  insurance  requires  the  Secretary  to 
develop  regulations  that  establish  limits  on  commissions,  there  is 
no  such  restriction  with  regard  to  supplemental  insurance. 

Finally,  there  have  been  problems  with  sales  tactics  used  to 
make  initial  contact  with  older  consumers.    Some  companies  use 
"cold-lead"  cards  that  solicit  information  from  consumers  without 
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disclosing  that  the  purpose  of  follow-up  calls  is  to  sell 
Insurance.     Some  agents  have  used  high  pressure  sales  techniques, 
which  are  also  now  prohibited  for  Medigap  insurance.9    The  Health 
Security  Act  section  on  supplemental  insurance  does  not  appear  to 
address  this  issue,  although  it  is  covered  for  long-term  care. 

Specific  Disease  and  Hospital 
Indemnity  Policies  Not  Covered 

While  the  section  on  supplemental  insurance  in  the  Health 
Security  Act  provides  important  protection  for  consumers,  it  does 
not  include  specific  disease  and  hospital  indemnity  insurance. 
Benefits  from  these  types  of  policies  typically  are  payable 
directly  to  the  policyholder  and  may  be  used  for  any  purpose. 
Hospital  indemnity  policies  generally  pay  a  fixed  amount,  such  as 
$50,  for  each  day  the  insured  is  in  the  hospital  up  to  some 
maximum.     Specific  disease  policies  (sometimes  called  "dread 
disease"  policies)  cover  only  particular  diseases,  typically 
cancer,  and  pay  a  fixed  amount  for  each  day  of  hospitalization  or 
outpatient  treatment. 

Dread  disease  and  hospital  indemnity  policies  provide  narrow 
protection.    They  provide  limited,  fixed  benefits  without 
provisions  for  inflation,  and  benefits  are  paid  only  when  the 


'Medigap  Insurance:  Better  Consumer  Protection  Should  Result  From 
Changes  to  Baucua  Amendment  (GAO/HRD-91-49)  March  5,  1991 
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consumer  is  confined  to  a  hospital  or  contracts  the  covered 
disease.    Moreover,  they  offer  a  poor  return  to  policyholders.  Our 
review  of  policies  found  they  had  an  average  loss  ratio  of  53 
percent.'    Assuming  limited  funds  for  health  insurance,  a 
consumer's  best  course  of  action  would  be  to  purchase  coverage  for 
the  broadest  set  of  possible  contingencies. 

CONCLUSION 

We  have  testified  before  your  subcommittees  on  previous 
occasions  and  reported  on  problems  in  the  market  for  long-term  care 
insurance.    We  have  advocated  that  consumers  be  afforded  the 
protection  of  disclosure  standards,  an  inflation  protection  option, 
clear  and  uniform  definitions  of  services,  facilities  and 
eligibility  criteria,  grievance  procedures,  nonforfeiture  benefits, 
options  for  upgrading  coverage,  and  a  sales  commission  structure 
that  reduces  Incentives  for  marketing  abuses.    We  believe  that  the 
section  of  the  Health  Security  Act  dealing  with  long-term  care 
insurance  generally  incorporates  these  protections. 


6A  loss  ratio  is  the  ratio  of  benefits  paid  to  total  premiums  paid. 
Thus,  a  ratio  of  53  percent  means  that,  on  average,  53  cents  of 
each  premium  dollar  was  returned  to  a  policyholder  in  benefit 
payments  or  used  to  Increase  reserves  against  future  claims.  The 
portion  of  earned  premiums  that  is  not  returned  to  policyholders  is 
available  for  marketing,  administration,  and  profit.  Health 
Insurance;  Hospital  Indemnity  and  Specified  Disease  Policies  Are  Of 
Limited  Value  (GAO/HRD-88-93,  July  12,  1988). 
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Finally/  while  the  Health  Security  Act  addresses  supplemental 
insurance,  it  is  less  comprehensive  and  offers  less  protection  to 
consumers  than  is  the  case  with  long-term  care  insurance. 


This  concludes  my  statement.  I  would  be  happy  to  answer  any 
questions. 


APPENDIX  I  APPENDIX  I 


GAO  REPORTS  ON 
LONG-TERM  CARE  INSURANCE  AND  SUPPLEMENTAL  INSURANCE 
1988  -  1993 


Health  Insurance;    Hospital  Indemnity  and  Specified  Disease  * 
Policies  Are  Of  Limited  Value  (GAO/HRD-88-93,  July  12,  1988). 

Long-Term  Care  Insurance;  Proposals  To  Link  Private  Insurance  and 
Medicaid  Need  Close  Scrutiny    (GAO/HRD-90-154,  Sept.  10,  1990). 

Medlqap  Insurance;    Better  Consumer  Protection  Should  Result  From 
Changes  to  Baucus  Amendment    (GAO/HRD-91-49,  Mar.  5,  1991). 

Long-Term  Care  Insurance;    Risks  to  Consumers  Should  Be  Reduced 
(GAO/T-HRD-91-14,  Apr.  11,  1991). 

Long-Term  Care  Insurance;    Consumers  Lack  Protection  in  a 
Developing  Market     (GAO/T-HRD-92-5,  Oct.  24,  1991). 

Long-Term  Care  Insurance;    Risks  To  Consumers  Should  Be  Reduced 
(GAO/HRD-92-14,  Dec.  26,  1991). 

Medlgap  Insurance;  Insurers  Whose  Loss  Ratios  Did  Not  Meet  Federal 
Minimum  Standards  in  1988-89     (GAO/HRD-92-54,  Feb.  28,  1992). 

Long-Term  Care  Insurance;    Better  Controls  Needed  in  Sales  to 
People  With  Limited  Financial  Resources  (GAO/HRD-92-66, 
Mar.  27,  1992). 

Long-Term  Care  Insurance;    Better  Controls  Needed  to  Protect 
Consumers     (GAO/T-HRD- 92-31,  May  20,  1992). 

Long-Term  Care  Insurance;    Actions  Needed  to  Reduce  Risks  to 
Consumers     (GAO/T-HRD- 9 2 -4 4,  June  23,  1992). 

Long-Term  Care  Insurance  Partnerships  (GAO/HRD-92-44R, 
Sept.  25,  1992). 

Long-Term  Care  Insurance:    Tax  Preferences    Reduce  Costs  More  For 
Those  in  Higher  Tax  Brackets    (GAO/GGD-93-110,  June  22,  1993). 

Long-Term  Care  Insurance;    High  Percentage  of  Policyholders  Drop 
Policies     (GAO/HRD-93-129,  Aug.  25,  1993). 
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Mrs.  Collins.  Ms.  Bern. 

STATEMENT  OF  NANCY  BERN 

Ms.  Bern.  Good  afternoon,  Madam  Chairwoman  and  members  of 
the  subcommittees.  Thank  you  for  inviting  me  here  to  testify  on  the 
Health  Security  Act  and  its  implications  for  long-term  care  insur- 
ance. My  name  is  Nancy  Bern.  I  am  Vice  President  of  Group  Long- 
Term  Care  at  John  Hancock  Mutual  Life  Insurance  Company.  I  am 
here  today  on  behalf  of  the  Health  Insurance  Association  of  Amer- 
ica, which  represents  270  commercial  carriers  providing  health  in- 
surance to  65  million  Americans.  I  have  been  involved  with  this 
product  at  John  Hancock  for  10  years.  I  initiated  the  research  into 
how  our  customers'  financial  needs  would  change  as  our  society 
aged,  and  realized  that  the  possibility  of  a  long-term  care  need  was 
a  significant  threat  to  the  financial  security  of  many  Americans. 

We  designed  and  tested  an  insurance  plan  and  issued  our  first 
policy  in  1987.  Our  individual  product  has  been  approved  in  50 
States  and  we  cover  over  35,000  policyholders.  We  are  the  market 
leader  in  the  rapidly  expanded  employer/group  long-term  care  mar- 
ket, with  over  90,000  persons  insured.  Our  large  employer/group 
clients  include  IBM,  NYNEX,  Westinghouse  and  Bank  America.  We 
believe  that  health  reform  efforts  must  promote  a  strong  public/pri- 
vate partnership  in  the  financing  of  long-term  care  services.  We  are 
encouraged  that  the  President's  proposal  recognizes  the  importance 
of  the  private  long-term  care  market. 

We  believe  the  long-term  care  financing  system  can  best  be  im- 
proved through  three  strategies.  First,  individual  responsibility  for 
long-term  care  risk  must  be  promoted  through  consumer  education. 
Consumers  must  be  made  aware  of  the  risk  for  incurring  long-term 
care  expenses,  the  wide  array  of  services  and  settings  available  and 
the  variety  of  high-quality  insurance  policies  available  to  finance 
these  services.  Furthermore,  all  Americans  must  understand  fully 
what  is  and  what  is  not  included  in  the  Health  Security  Act. 

Second,  the  growth  of  the  private,  long-term  care  insurance  mar- 
ket is  necessary  for  the  success  of  the  Health  Security  Act.  This 
must  be  fostered  by  insuring  high-quality  options  and  by  providing 
tax  clarification  for  the  purchase  of  coverage.  Tax  clarification 
would  increase  the  affordability  of  private,  long-term  care  insur- 
ance and  lend  additional  legitimacy  to  this  coverage. 

Along  with  tax  clarification,  we  support  Federal  standards  for 
long-term  care  insurance  products  that  would  serve  to  build 
consumer  confidence  in  private  products.  There  is  no  inherent  con- 
flict between  the  growth  of  the  private,  long-term  care  insurance 
market  and  meaningful  consumer  protection.  Both  can  simulta- 
neously be  achieved  by  well-crafted  regulations.  If  the  regulations 
are  too  onerous,  however,  they  could  work  at  cross  purposes  with 
the  Health  Security  Act. 

Third,  we  believe  that  public  assistance  must  be  provided  for 
those  who  are  unable  to  finance  their  own  long-term  care  needs. 
We  support  a  number  of  the  long-term  care  provisions  in  the 
Health  Security  Act,  including  tax  clarification,  along  with  Federal 
consumer  protection  standards,  consumer  education  grants,  in- 
creased Medicaid  asset  threshold  and  increased  Medicaid  personal 
needs  allowance. 
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We  support  these  concepts,  yet  there  are  also  a  number  of  provi- 
sions in  the  Health  Security  Act  that  are  of  concern  to  us.  For  ex- 
ample, the  proposed  Act  would  allow  States  to  exceed  Federal 
standards.  The  increase  in  administrative  costs  resulting  from  mul- 
tiple filings  of  the  same  product  needlessly  increases  premium  costs 
and  may  discourage  carriers  from  marketing  in  multiple  States, 
thereby  limiting  consumer  choice. 

The  proposed  law  places  arbitrary  limits  on  premium  increases. 
We  oppose  arbitrary  premium  caps  and  do  not  believe  that  such 
limits  ensure  that  rates  are  set  correctly  in  the  first  place.  The 
most  effective  protections  include  measures  which  assure  that  ini- 
tial premiums  and  potential  increases  are  determined  appro- 
priately on  the  basis  of  actuarial  data  and  ensure  that  a  carrier's 
long-term  obligations  will  be  met. 

The  proposed  Act  directs  HHS  to  establish  limits  on  agent  insur- 
ance commissions.  Blanket  restrictions  on  sales  commissions  do  not 
distinguish  between  agents  who  are  selling  in  an  ethical  way  and 
those  who  are  not.  Agent  problems  should  be  dealt  with  directly  by 
regulating  agents'  sales  and  marketing  practices  and  extensive 
agent  training  and  education,  with  strict  enforcement  penalties. 

The  Act  would  mandate  nonforfeiture  benefits  on  all  policies.  We 
support  an  offer  of  nonforfeiture  benefits  to  all  prospective  policy- 
holders. 

In  conclusion,  President  Clinton,  in  his  comments,  stressed  the 
need  for  all  Americans  to  take  personal  responsibility  for  their 
health  needs.  The  Health  Security  Act  should  limit  Government's 
assistance  to  those  who  cannot  afford  to  provide  for  themselves.  We 
believe  that  the  cost  sharing  approach  outlined  in  the  Health  Secu- 
rity Act  should  be  revised  so  that  only  persons  who  cannot  afford 
to  purchase  long-term  care  insurance  would  be  eligible  for  some 
payment  from  the  Government  program. 

Thank  you  for  the  opportunity  to  testify  today. 

[Testimony  resumes  on  p.  225.] 

[The  prepared  statement  of  Ms.  Bern  follows:] 
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Testimony  by  Ms.  Nancy  Bern, 
John  Hancock  Mutual  Life  Insurance  Company 


Good  afternoon  Mr.  Chairman,  Mdme.  Chairwoman  and  Members  of  the 
Subcommittees. 

My  name  is  Nancy  Bern.  I  am  Vice  President  of  the  Group  Long-Term  Care 
Division  at  John  Hancock  Mutual  Life  Insurance  Company. 

John  Hancock  first  entered  the  long-term  care  market  in  1987.  We  are  deeply 
committed  to  marketing  high-quality  long-term  care  products  in  both  the 
individual  and  employer  group  markets. 

Our  individual  product,  called  ProtectCare,  has  been  approved  in  all  50  states 
and  has  been  purchased  by  over  35,000  individuals. 

We  are  a  major  provider  in  the  rapidly  expanding  employer  group  market, 
with  over  86,000  persons  currently  insured.  Our  large  employer  group  clients 
include  such  nationally  recognized  firms  as: 


I  am  here  today  on  behalf  of  the  Health  Insurance  Association  of  America 
(HIAA),  which  represents  approximately  270  private  insurance  companies 
providing  health  insurance  for  65  million  Americans.  About  62  percent  of  the 
long-term  care  insurance  policies  sold  to  date  have  been  issued  by  member 
companies. 


2 


Testimony  by  Ms.  Nancy  Bern 
John  Hancock,  Boston,  MA 
November  9, 1993 


184 


We  welcome  the  opportunity  to  testify  today  on  the  issue  of  long-term  care 
insurance  in  the  context  of  the  Administration's  health  care  reform  proposal, 
the  Hea^h.  Security  Act 

We  believe  that  comprehensive  reform  of  our  nation's  health  care  system  must 
include  measures  which  promote  a  strong  public-private  partnership  in  the 
financing  and  delivery  of  long-term  care  services.  We  are  encouraged  that 
the  President's  proposal  perceives  the  importance  of  private  long-term  care 
insurance  and  the  need  for  the  public  to  purchase  such  insurance.  We  have, 
for  some  time  now,  supported  federal  standards  for  long-term  care  products, 
as  well  as  clarification  of  the  federal  income  tax  code  as  it  applies  to  these 
products. 

We  agree  that  responsible  regulation  is  in  the  best  interest  of  both  consumers 
and  insurers.  We  believe  that  the  insurance  industry  can  and  should  play  a 
pivotal  role  in  meeting  the  nation's  long-term  care  needs. 

We  are  very  willing  to  work  with  both  state  and  federal  regulators  and  policy 
makers  to  ensure  that  long-term  care  products  are  properly  marketed,  well- 
designed,  affordable  and  meet  the  best  interests  of  consumers.  We  feel  that 
our  mutual  interests  are  best  served  by  regulation  that  fosters  the  sale  of 
quality  products  by  reputable  insurers. 
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It  is  imperative  that  any  regulation  allow  John  Hancock  and  other  reputable 
insurers  to  respond  to  the  evolving  needs  of  both  the  individual  and  group 
marketplace.  There  is  no  inherent  conflict  between  this  need  for  flexibility 
and  the  protection  of  consumers  from  unscrupulous  marketing  practices. 
Both  practices  can  be  served  by  well  crafted  regulations  and  that  is  certainly 
our  purpose  in  helping  you  achieve  that  goal. 

We  believe  that  the  current  health  care  reform  debate  provides  an  important 
opportunity  to  improve  our  country's  long-term  care  financing  system.  We 
believe  that  mis  system  best  can  be  improved  through  three  strategies. 

3  First,  individual  responsibility  in  plamiing  for  exposure  to  long-term 
care  risk  must  be  promoted  through  consumer  education.  Consumers 
must  be  made  aware  of  the  risk  of  incurring  catastrophic  expenses,  the 
wide  array  of  long-term  care  services  and  settings  offered,  and  the 
numerous  types  of  high  quality  private  insurance  products  available  to 
finance  these  services. 

O  Second,  the  growth  of  the  private  long-term  care  insurance  market 
must  be  fostered  by  educating  consumers  about  long-term  care  risk  and 
product  options  and  providing  tax  incentives  for  purchasing  coverage. 
Tax  clarification  would  increase  the  afFordability  of  these  products, 
lend  additional  legitimacy  to  this  coverage,  and  help  millions  of 
Americans  protect  themselves  against  catastrophic  long-term  care 
expenses. 
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In  conjunction  with  tax  clarification,  we  would  support  establishing 
minimum  federal  standards  for  long-term  care  insurance  products  that 
would  serve  as  a  seal  of  approval,  thereby  building  consumer 
confidence  in  private  long-term  care  products.  We  believe  that 
reasonable  standards  can  protect  consumers,  promote  the  public 
interest,  and  promote  the  availability  of  quality,  private  long-term  care 
insurance. 

To  the  extent  that  such  standards  are  too  onerous,  the  effect  could  be 
to: 

•  increase  the  cost  of  long-term  care  insurance  to  a  point  where 
affordability  becomes  a  problem, 

•  limit  consumer  choice  in  selecting  affordable  coverage  and 
desired  options,  and 

•  reduce  the  availability  of  private  long-term  care  products. 

Third,  we  believe  that  public  assistance  must  be  provided  for  those 
who  are  unable  to  finance  their  own  long-term  care  expenses.  Such 
assistance  could  take  the  form  of  enhancements  to  the  Medicaid 
program.  From  a  practical  standpoint,  however,  regulations  which 
have  the  end  result  of  causing  fewer  persons  to  purchase  long-term 
care  coverage  can  only  exacerbate  state  Medicaid  costs. 
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We  are  pleased  to  see  that  the  Administration  has  included  several  provisions 
in  the  Health  Security  Act  which  are  consistent  with  our  goals  for 
strengthening  financial  protection  for  long-term  care  services  and  our 
strategies  for  achieving  these  goals.  Such  provisions  include 


clarifying  the  tax  status  of  long-term  care  insurance  products; 
implementing  minimum  federal  standards; 


•  authorizing  consumer  education  grants  for  the  development  of  long- 
term  care  information  and  counseling  programs; 

•  increasing  the  Medicaid  asset  threshold  for  single  individuals  from 
$2,000  to  $12,000;  and 

•  raising  the  personal  needs  allowance  for  Medicaid  recipients  of 
institutional  care. 


6 


Testimony  by  Ms.  Nancy  Bern 
John  Hancock,  Boston,  MA 
November  9,  1993 


188 


Yet  there  are  also  a  number  of  provisions  in  the  Health  Security  Act  that  are 
of  concern  to  us. 

O  Section  2303  of  the  proposed  Act  would  allow  states  to  apply 
standards  mat  exceed  minimum  federal  standards.  We  believe  that 
separate  state  requirements  would  limit  consumers'  access  to  a  wide 
range  of  long-term  care  insurance  products  by  stifling  competition  in 
the  market  The  increase  in  adininistrative  costs  resulting  from 
multiple  filings  and  approvals  of  the  same  product  increase  premium 
costs  needlessly. 

O  Section  2321  (c)  (2)  (D)  of  the  proposed  law  places  an  arbitrary  limit 
on  insurer  premium  increases.  We  strongly  support  reasonable  and 
justifiable  insurance  premiums  which  ensure  that  a  carrier's  long-term 
care  obligations  will  be  met  We  share  the  Administration's  concerns 
that  consumers  be  protected  from  unwarranted  rate  increases.  To  that 
end,  we  believe  that  the  most  effective  protections  include  measures 
which  assure  that  initial  premiums,  and  potential  increases,  are 
detenriirjed  appropriately  on  the  basis  of  actuarial  data.  However,  we 
oppose  the  establishment  of  arbitrary  limits  on  premium  increases  and 
do  not  believe  that  such  limits  would  achieve  the  goal  of  ensuring  that 
rates  are  set  correctly  in  the  first  place.  In  addition,  such  limits  have 
the  potential  to  threaten  insurers'  abilities  to  pay  future  claims,  which  is 
certainly  not  in  the  best  interest  of  consumers. 
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O  Section  2324  (d)  directs  the  Secretary  of  HHS  to  establish  limits  on 
long-term  care  insurance  agent  compensation.  We  do  not  support  the 
use  of  agent  compensation  restrictions.  We  believe  mat  problems  with 
regard  to  lapse  rates  and  replacement  rates  should  be  dealt  with  more 
directly  by  regulating  agent  sales  and  marketing  practices  and  extensive 
agent  training  and  education.  Caps  on  commissions  will  not  remove 
incentives  for  unwarranted  initial  sales  or  ill-advised  policy 
replacements. 

Blanket  restrictions  on  sales  commissions  do  not  distinguish  between 
agents  selling  in  an  ethical,  responsible  way  and  those  who  do  not. 
The  job  of  regulators  is,  and  should  continue  to  be,  the  effective 
enforcement  of  laws  designed  to  weed  out  and  prevent  abuses  —  not 
the  creation  of  laws  which  indiscriminately  restrict  appropriate 
competition  across  the  board. 

O  Section  2326  (b)  (2)  would  require  an  independent  assessment  of 
benefit  eligibility  by  a  qualified  independent  assessor  selected  by  the 
insured.  While  we  advocate  that  there  be  a  strong  appeals  process,  the 
insurer,  or  an  organization  affiliated  with  the  insurer,  is  contractually 
obligated  to  manage  an  individual's  long-term  care  needs  so  that  the 
best  care  can  be  delivered  most  efficiently.  Transferring  the  claim 
adjudication  function  to  an  outside  party  could  expose  the  insurer  to 
unintended  claim  liabilities. 
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O  Section  2325  (e)  would  mandate  nonforfeiture  benefits  in  all  policies. 
We  support  the  concept  that  insurers  must  be  required  to  offer  all 
prospective  policyholders,  including  group  policyholders,  a 
nonforfeiture  benefit  in  the  event  of  non-payment  of  premium.  We  do 
not  support  mandated  nonforfeiture  benefits  in  all  policies  because  of 
the  resulting  premium  increases  associated  with  this  benefit  and 
questions  regarding  the  value  this  benefit  to  those  required  to  purchase 
it  We  also  dispute  the  validity  of  the  reasoning  behind  a  mandate  for 
nonforfeiture  benefits.  Nonforfeiture  benefits  presumably  are  needed 
due  to  high  lapse  rates  among  long-term  care  insurance  policyholders. 
Yet  data  collected  by  H1AA  regarding  lapse  rates  indicates  that  50 
percent  of  so-called  lapses  are  due  to  deaths  and  internal  or  external 
replacements,  i.  e.,  consumers  replacing  existing  coverage  with  a 
newer  policy  offered  by  the  same  carrier  or  with  a  policy  offered  by  a 
different  carrier. 

A  mandatory  nonforfeiture  benefit  presents  serious  equity  problems 
because  it  would  substantially  increase  premiums  for  the  majority  of 
policyholders.  An  HIAA  analysis  based  on  data  prepared  for  the 
NAIC  indicated  that,  for  a  cohort  of  policyholders,  only  30  percent 
would  benefit  from  a  reduced  paid-up  nonforfeiture  benefit  The  other 
70  percent  would  be  forced  to  pay  additional  premiums,  but  never 
receive  any  benefit 
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O  Section  2346  of  the  proposed  Act  would  prohibit  insurers  from  selling 
policies  in  states  that  do  not  have  in  effect  an  approved  state  regulatory 
program.  We  object  to  this  provision  which  would  penalize  insurance 
carriers  and  consumers  for  state  violations  of  federal  law.  We 
recommend  that  carriers  be  permitted  to  sell  in  any  state  as  long  as 
their  products  comply  with  minimum  federal  standards.  Such  a  policy 
would  encourage  carriers  to  comply  with  minimum  federal  standards 
regardless  of  state  implementation  and  enforcement  activities.  It  would 
assure  consumers  access  to  a  wide  range  of  products  that  meet 
lriinirmim  federal  standards. 

We  are  encouraged  to  find  that  the  language  in  the  Health  Security  Act 
indicates  that  the  state  programs  for  home  and  community-based  care  are  not 
intended  as  an  entitlement  program  for  individuals.  However,  we  believe  that 
the  cost  sharing  approach  outlined  in  Section  2105,  Cost  Sharing,  (page  401), 
should  be  revised  so  that  only  persons  who  cannot  afford  to  purchase  private 
long-term  care  insurance  would  be  eligible  for  some  payment  under  the 
government  program. 

As  currently  worded,  Section  2105  would  extend  benefits  to  many  persons,  at 
considerable  public  expense,  who  can  afford  private  long-term  care  insurance, 
i.  e.,  those  at  or  above  400%  of  the  poverty  level,  and  probably  many  at  lesser 
percentages  of  the  poverty  level,  who  may  have  substantial  assets,  but  who 
do  not  have  high  incomes. 
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We  have  included  more  detailed,  written  comments  on  the  Health  Security 
Act,  to  accompany  our  oral  testimony.  These  comments  focus  on  our  views 
on  the  importance  of  addressing  long-term  care  financing  issues  as  part  of 
health  reform  and  our  recommendations  on  how  long-term  care  financing 
improvements  can  best  be  accomplished 

Because  the  legislative  language  of  the  President's  proposal  has  been 
available  for  only  a  short  time,  we  hope  that  the  Committee  would  be 
receptive  to  more  detailed  comments  from  John  Hancock,  HIAA  and  member 
companies  after  more  thorough  review. 

We  thank  you  for  the  opportunity  to  testify  before  you  here  today. 
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We  commend  the  President  for  coming  forward  with  an  ambitious  blueprint 
for  reform  of  the  nation's  health  care  delivery  and  financing  system.  With 
approximately  37  million  Americans  currently  without  health  insurance 
coverage,  and  health  care  costs  consuming  an  ever  greater  share  of  the  Gross 
Domestic  Product,  there  can  be  no  question  regarding  the  imperative  for 
comprehensive  reform  of  our  current  system.  Furthermore,  we  believe  that 
comprehensive  reform  of  our  nation's  health  care  system  must  include 
measures  which  promote  a  strong  public-private  partnership  in  the  financing 
and  delivery  of  long-term  care  services. 

Uninsured  people  under  the  age  of  65  represent  only  half  the  problem  of 
inadequate  health  insurance  protection.  Almost  32  million  Americans  over 
the  age  of  65  also  face  the  potentially  devastating  financial  exposure  to 
catastrophic  expenditures  for  long-term  care  services.  If  our  nation  is  serious 
about  comprehensive  health  care  reform,  we  must  not  abandon  our  nation's 
older  and  disabled  American. 


I.     Long-Term  Care  in  the  Context  of  Health  Care  Reform 

In  his  speech  before  Members  of  Congress  on  October  27,  President  Clinton 
reiterated  the  six  fundamental  principles  on  which  his  reform  plan  is  based. 
At  least  four  of  these  principles  are  relevant  to  long-term  care  reform: 

•  security, 

•  quality, 

•  choice,  and 

•  responsibility. 
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These  principles  are  among  those  included  in  HIAA's  own  Vision  for  Reform 
which  we  constructed  last  year.  We  would  like  to  elaborate  on  these 
principles  as  they  pertain  to  long-term  care. 

Security 

The  risk  associated  with  older  Americans  incurring  catastrophic  long-term 
care  expenses  is  equal  to  the  risk  to  younger  Americans  of  incurring  costly 
primary  and  acute  care  expenses.  The  majority  of  those  requiring  such 
services  are  65  or  older.  Approximately  7.1  million  of  the  32  million  people 
age  65  and  older  need  long-term  care  assistance.  Seventy-nine  percent  of  this 
group  lives  in  the  community  with  assistance  and  21  percent  live  in  nursing 
homes. 

It  is  estimated  that  people  age  65  face  a  43  percent  chance  of  entering  a 
nursing  home  sometime  during  their  lives.  Of  those  who  do  enter  nursing 
homes,  27  percent  will  stay  for  a  year  or  more;  21  percent  will  experience 
lifetime  stays  of  five  years  or  more  and  incur  enormous  expenses  to  cover 
their  care.  Fully  half  of  the  age  85  plus  population  today  needs  some 
assistance  with  activities  of  daily  living  due  to  chronic  illness  or  disability. 
Others  need  assistance  with  activities  such  as  shopping,  housekeeping  and 
managing  medication  and  finances.  Since  the  over  85  age  group  is  the  fastest 
growing  segment  of  our  population,  the  needs  of  our  nation's  oldest  citizens 
can  only  continue  to  grow. 
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The  cost  of  long-term  care  services  can  be  financially  devastating.  The 
average  annual  cost  of  nursing  home  care  nationally  is  about  $36,000  and  can 
be  over  twice  mis  amount  in  certain  areas  of  the  country.  Community-based 
services  such  as  home  health  care  also  can  impose  significant  financial 
burdens  on  the  disabled,  averaging  $10,000  to  $15,000  annually  for  someone 
who  needs  assistance  several  times  a  week. 

Clearly,  demographic  and  fiscal  trends  suggest  the  need  for  immediate  action 
to  address  the  long-term  care  financing  needs  of  our  nation's  elderly.  Despite 
heightened  media  attention  in  recent  years  to  the  long-term  care  needs  of 
older  Americans  and  their  families,  increased  awareness  has  not  resulted  in  a 
coordinated  approach  to  our  long-term  care  system.  Delivery  of  these 
services  remains  fragmented  and  financing  can  be  extremely  complex. 
Furthermore,  access  to  appropriate  long-term  care  services  often  is  blocked 
by  inadequate  financial  protection. 

The  Medicare  program  was  never  intended  to  fund  long-term  episodes  of 
illness  for  the  chronically  impaired.  Furthermore,  individuals  must, 
impoverish  themselves  to  become  eligible  for  Medicaid.  Access  to 
community-based  support  under  Medicaid  is  limited  and  varies  tremendously 
from  state  to  state. 
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Public  benefits  for  long-term  care  provide  older  Americans  very  little 
security.  A  survey  published  this  year  by  the  Employee  Benefits  Research 
Institute  (EBRI)  suggests  that  the  American  public  is  more  confused  than  ever 
about  what  the  federal  government  does  and  does  not  pay  for  long-term  care 
expenses.  In  fact,  an  even  greater  percentage  of  1993  EBRI  survey 
respondents  indicated  that  they  believed  Medicare  would  pay  for  their  long- 
term  care  expenses  than  those  responding  to  the  1990  survey. 

These  findings  underscore  the  need  for  the  federal  and  state  governments  to 
clarify  their  roles  in  financing  long-term  care  and  educating  the  public  about 
how  public  and  private  sector  responsibilities  should  be  shared  in  funding  this 
care.  Only  through  such  clarification  and  education  will  older  Americans  and 
their  families  find  true  security  relative  to  their  long-term  care  needs. 

Individual  Responsibility 

In  outlining  the  major  principles  underlying  the  Administration's  plan  for 
health  care  reform,  President  Clinton  consistently  has  stressed  the  importance 
of  individual  responsibility  by  stating  that  "every  American  must  assume 
responsibility  to  bring  an  out-of-control  system  under  control  and  put  funding 
on  a  fair  and  responsible  basis."  We  believe  this  principle  also  must  be 
applied  to  the  long-term  care  side  of  the  health  care  equation,  and  that  the 
public  and  private  sectors  must  share  responsibility  for  financing  long-term 
care  services. 
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Clearly,  given  the  magnitude  of  long-term  care  expenses,  the  government, 
private  industry,  and  individuals  all  must  share  the  costs  of  this  burden.  Both 
the  federal  and  state  governments  are  staggering  under  the  pressure  of 
increasing  budget  constraints.  The  cost  of  financing  long-term  care  services, 
particularly  in  institutional  settings,  accounts  for  a  large  part  of  these 
constraints. 

m  recent  years,  the  private  insurance  industry  has  spearheaded  efforts  to 
enhance  financial  protection  for  long-term  care  services.  Currently,  135 
companies  offer  long-term  care  insurance  coverage.  Since  1987,  the  number 
of  individual  policies  sold  has  almost  quadrupled,  from  815,000  policies  sold 
as  of  December  1987,  to  2.9  million  at  the  end  of  1992.  Of  the  policies  sold 
in  1992,  32  percent  were  employer-sponsored  policies.  Moreover,  the 
products  themselves  have  changed  significantly  since  first  introduced  to  the 
market 

HIAA  analyzed  policies  of  the  top  fifteen  long-term  care  writers,  representing 
80  percent  of  the  market  of  all  individual  and  group  association  policies  sold 
in  1991.  All  products  analyzed  offered  coverage  for  skilled,  intermediate, 
and  custodial  nursing  home  care  as  well  as  home  health  care  services. 
Thirteen  of  the  fifteen  companies  offered  adult  day  care,  60  percent  covered 
alternate  care,  and  40  percent  offered  coverage  for  respite  care  benefits.  All 
companies  offered  inflation  protection,  two-thirds  offered  nonforfeiture 
benefits,  and  many  companies  introduced  new  benefits. 
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It  is  important  to  note  that  consumers  themselves  are  beginning  to  recognize 
the  need  to  share  responsibility  for  long-term  care  risk.  A  1990  EBRI  study 
indicated  that  43  percent  of  the  respondents  felt  that  the  federal  government 
should  accept  primary  responsibility  for  financing  long-term  care  costs;  only  6 
percent  felt  that  individuals  should  play  the  primary  role.  By  1993,  only  29 
percent  of  the  respondents  to  EBRI 's  long-term  care  survey  felt  the  federal 
government  should  have  primary  responsibility  for  this  burden.  About  17 
percent  felt  that  individuals  should  play  the  primary  role  and  another  13 
percent  felt  that  this  should  be  a  family  responsibility. 

Putfc  opinion  regarding  willingness  to  pay  for  private  long-term  care 
insurance  further  supports  the  notion  of  individual  and  family  responsibility 
for  financing  long-term  care  costs.  About  65  percent  of  respondents  indicated 
that  they  would  purchase  a  policy  from  a  carrier  or  employer.  Almost  60 
percent  said  they  would  purchase  a  policy  for  a  family  member,  such  as  a 
spouse,  parent,  grandparent  or  child.  In  addition,  respondents  to  the  1993 
survey  indicated  a  willingness  to  pay  significantly  more  for  private  coverage 
than  respondents  to  the  1990  survey.  On  average,  1993  respondents 
indicated  they  would  be  willing  to  pay  $927  annually  for-  long-term  care 
insurance.  Respondents  to  the  1991  survey  said  they  would  pay,  on  average, 
$488  annually. 
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Choice 

A  fourth  principle  underlying  the  Health  Security  Act  is  choice.  We  believe 
that  one  of  the  most  valuable  benefits  accruing  to  those  who  purchase  private 
long-term  care  insurance  is  choice  —  the  ability  to  exercise  control  over 
which  of  the  many  community-based,  residential  and  institutional  services 
available  they  wish  to  use  —  and  the  ability  to  select  which  providers  will 
deliver  the  services  they  choose. 

While  asset  protection  is  an  important  reason  for  purchasing  long-term  care 
coverage,  it  is  not  the  most  important  reason  cited  by  those  who  buy  policies. 
In  a  survey  of  14,000  policies  purchased  in  1990,  over  half  the  respondents 
cited  the  most  important  reasons  were  preserving  their  independence  (30 
percent)  and  being  able  to  afford  needed  care  (20  percent).  Protecting  assets 
was  cited  by  only  14  percent  as  the  most  important  reason  for  obtaining 
coverage. 

Clearly,  individuals  who  are  dependent  on  public  assistance  have  few 
choices.  The  options  they  do  have  are  conditioned  to  a  large  degree  upon 
their  state  of  residence  and  the  state's  economic  status,  since  federal  Medicaid 
matching  funds  are  determined  by  the  amount  states  are  able  to  contribute. 
The  development  of  innovative  long-term  care  insurance  plans,  and  access  to 
this  coverage,  definitely  expands  the  range  of  choices  consumers  have  in 
meeting  their  long-term  care  needs. 
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Private  long-term  care  insurance  helps  consumers  preserve  this  choice.  The 
continuous  expansion  of  product  benefit  features  has  enabled  consumers  to 
select  among  a  vast  array  of  options  relative  to  health  care  services  and 
settings.  For  example,  the  HIAA  survey  revealed  that  60  percent  of  the  top 
fifteen  sellers  offer  some  type  of  alternate  care  benefit  enabling  consumers  to 
receive  nontraditional  benefits,  such  as 

•  special  medical  care  (e.  g.,  services  provided  by  special  care  units  for 
Alzheimer's  Disease); 

•  home  modifications  that  enable  consumers  to  remain  at  home  instead  of 
entering  an  institutional  setting  (e.  g.,  modifications  to  bathrooms  and 
kitchens,  installation  of  wheelchair  ramps);  and 

•  care  in  adult  foster  homes  and  assisted  living  facilities. 

Care  management  and  caregiver  training  benefits  also  are  being  offered  as  a 
free-standing  benefit  by  some  insurance  companies  to  help  older  people 
negotiate  the  complex  web  of  long-term  care  services  and  settings  and  to  train 
their  caregivers  to  provide  services  enabling  them  to  remain  at  home  longer. 
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Quality 

A  principal  goal  of  the  Health  Security  Act  is  to  improve  the  quality  of  care 
delivered  to  the  American  public.  We  believe  that  access  to  private  long-term 
care  insurance  coverage  enhances  consumers'  access  to  high  quality  care  in  at 
least  two  ways. 

O  First,  private  markets  create  greater  incentives  for  providers  to  deliver 
high  quality  care  in  order  to  compete  for  clients. 

O  Second,  by  expanding  the  number  of  individuals  paying  privately  for 
nursing  home  and  community-based  care,  it  will  increase  the  amount  of 
resources  available  to  long-term  care  providers  and  assist  them  in 
maintaining  high  standards  of  care. 

The  expansion  of  private  financing  for  long-term  care  services  also  reduces 
the  drain  on  federal  and  state  Medicaid  budgets,  a  factor  that  has  the  potential 
to  improve  the  adequacy  of  public  reimbursement  rates.  Since  Medicaid 
nursing  home  rates,  on  average,  compensate  providers  for  only  about  70 
percent  of  the  actual  costs  of  care,  enhanced  public  reimbursement  will  help 
guarantee  quality  care. 
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n.    Consumer  Protection  Standards 


A.     HIAA  Consumer  Protection  Standards 

HLAA  and  its  members  share  the  objective  of  policy  makers  and  consumers  - 
strong  consumer  protection  laws  and  their  full  enforcement  are  needed  for 
long-term  care  insurance.  The  market  will  not  survive  without  them.  To 
emphasize  the  need  for  unique  consumer  protection  standards  in  the  area  of 
long-term  care,  in  1991,  HIAA  adopted  a  Proposal  for  Long-Term  Care 
Consumer  Protection  which  states  the  Goals  of  Long-Term  Care  Insurance 
Consumer  Protection  Regulations  and  proposes  a  Consumer  "Bill  of  Rights". 
It  identifies  fundamental  consumer  rights  for  the  purchasers  of  long-term  care 
insurance.  To  back  up  the  Bill  of  Rights,  the  proposal  recommends  a  series 
of  specific  provisions  in  the  areas  of  company,  agent,  and  consumer 
education;  disclosure;  marketing  practices;  and  policy  benefit  provisions. 

We  believe  that  the  cumulative  effect  of  government  regulation  should  be  to 
create  an  environment  where  the  benefits  of  regulation  outweigh  their  costs 
for  consumers,  the  private  sector  and  government.  There  are  multiple 
provisions  in  the  current  NAIC  Model  Act  and  Regulation  which  we  firmly 
support  as  appropriate  consumer  protection.  These  include: 

•  Requirement  that  individual  policies  be  guaranteed  renewable. 

•  Required  offer  of  inflation  protection. 

•  Prohibition  against  post-claims  underwriting. 
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Requirement  that  insurers  establish  auditable  marketing  standards  for  fair 
and  accurate  comparisons  of  policies,  notification  of  limitations  of 
coverage,  and  notification  of  availability  of  senior  counseling  programs,  if 
one  exists  in  the  state. 

Prohibition  against  prior-hospitalization  requirements. 

Required  30  day  free  look  period  with  full  refund  of  paid  premiums  upon 
return  of  policy  within  this  period 

Penalties  on  agents  and  insurers  equal  to  three  times  the  commission  rate, 
or  $10,000,  whichever  is  greater. 

Required  delivery  of  detailed  outline  of  coverage. 

Require  policies  to  waive  premiums  while  the  insured  is  receiving  nursing 
home  benefits. 

Require  insurers  to  establish  and  maintain  meaningful  update  protection 
program  offering  policyholders  new  policy  forms,  improvements  and 
coverages  currently  marketed  by  the  insurer. 
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Require  insurers  to  base  benefit  eligibility  criteria  upon  clinically-based 
empirical  research  in  the  area  of  disability  and  long-term  care  which 
accounts  for  the  inability  of  the  insured  to  perform  an  appropriate  number 
of  activities  of  daily  living;  or  a  similar  level  of  disability  as  can  be 
measured  in  terms  of  medical  necessity;  or  a  similar  level  of  disability  due 
to  cognitive  impairment 

Require  insurers  to  provide  a  clear  and  thorough  written  definition  of  the 
benefit  eligibility  criteria  at  the  point  of  sale. 

Require  insurers  to  inform  an  applicant  about  coverage  decisions  within 
60  days  after  receiving  a  completed  application  and  all  necessary 
supporting  documentation  requested  by  the  insurer. 

Require  insurers  to  establish  a  thorough  claims  process  which  will  be 
explained  clearly  in  written  form  at  the  time  a  claim  is  filed. 

Require  insurance  departments  and  the  NAIC  to  develop  and  specify 
minimum  standards  for  establishing  long-term  care  reserves:  In  addition, 
the  NAIC  should,  working  with  insurers,  develop  criteria  for  evaluating 
insurer  reporting  data. 

Require  states  to  report  the  finally  adjudicated  violations  of  a  state's  long- 
term  care  insurance  laws  or  regulations. 
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B.  Provisions  in  Health  Security  Act  of  Concern  to  HIA  A 
We  support  the  President's  intent  to  provide  consumers  high  quality  long-term 
care  insurance  products  that  assure  consumers  good  value  and  adequate 
protection.  We  believe  mat  the  standards  outlined  above  provide  consumers 
with  such  assurances.  We  are  concerned,  however,  that  some  of  the 
standards  contained  in  the  Health  Security  Act  are  overly  prescriptive  and 
could  act  as  a  disservice  to  consumers.  The  concerns  regarding  specific 
provisions  outlined  below  are  based  on  a  preliminary  reading  of  the  Act  Our 
comments  are  listed  in  order  of  their  appearance  in  the  legislation  and  are  not 
ranked  according  to  HLAA's  priorities.  (The  page  numbers  after  each  section 
pertain  to  the  Health  Security  Act)  We  would  appreciate  the  opportunity  to 
provide  the  Committee  with  additional  comments  after  we  have  analyzed  this 
new  legislation  more  extensively. 

1.  Section  2303  -  Relation  to  State  Law  (p.  430) 

This  section  would  allow  states  to  apply  standards  that  exceed 
minimum  federal  standards. 

We  believe  that  separate  state  requirements  would  limit  consumers'  access 
to  a  wide  range  of  long-term  care  insurance  products  by  stifling 
competition  in  the  market.  Many  long-term  care  insurance  sellers  have 
dropped  out  of  the  market  due  to  the  administrative  burden  and  expense  of 
tiling  different  policies  in  fifty  separate  states.  The  increase  in 
administrative  costs  resulting  from  multiple  filings  and  approvals  of  the 
same  product  increase  premium  costs  needlessly. 
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We  recommend  requiring  insurance  companies  to  file  and  receive  approval 
for  products  only  in  their  state  of  domicile  and  establishing  a  system  for 
reciprocity  in  other  states.  Findings  of  compliance  with  minimum  federal 
standards  in  the  domiciled  state  would  result  in  reciprocal  approval  by  all 
other  states.  Such  a  policy  would  benefit  consumers  by 

•  increasing  the  number  of  carriers  selling  long-term  care  insurance 
products, 

•  expanding  the  type  and  number  of  products  available  to  consumers, 

•  reducing  the  time  lag  between  product  filings  and  product  availability 
in  the  market  place  and 

•  lowering  the  costs  of  products. 

Furthermore,  the  broadening  of  competition  in  the  market  place  would  act 
as  a  powerful  incentive  for  insurance  companies  to  offer  high  quality, 
competitively  priced  products. 
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2.  Section  2321(b) -Uniform  Terms  (p.  435) 

The  Health  Security  Act  would  require  insurers  to  use  uniform 
terminology,  definitions  of  terms*  and  formats  in  long-term  care 
insurance  policies. 

We  recognize  that  in  order  to  provide  meaningful  benefits,  policies  must 
have  clearly  understood  and  well  defined  long-term  care  benefits.  Several 
policy  benefits,  however,  cannot  be  uniformly  defined  at  this  time.  States 
vary  widely  in.  their  definitions  of  licensed  long-term  care  providers. 
Many  types  of  noninstitutional  services  are  evolving  and  there  is  no  clear, 
much  less  uniform,  definition  developed.  Beneficiaries  could  be  harmed  if 
definitions  are  "locked  in"  prematurely. 

An  example  of  the  difficulty  in  having  uniform  definitions  of  terms 
pertains  to  assisted  living  facility  benefits.  Different  states  and  provider 
organizations  use  different  criteria  in  defining  assisted  living  facilities. 
The  type  of  services  provided  in  these  settings  may  range  from  meals  and 
housekeeping  only,  to  assistance  with  personal  care.  Regulations 
regarding  the  type  of  licensed  or  nonlicensed  personnel  required  to 
provide  services  in  these  settings  differ  across  states.  Yet  both  of  these 
care  settings  may  be  referred  to  as  "assisted  living". 
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We  believe  that  it  is  important  to  maintain  flexibility  in  defining  certain 
terms  in  long-term  care  policies.  This  would  allow  companies  greater 
latitude  in  offering  a  variety  of  benefits  under  long-term  care  insurance 
policies  as  both  the  insurance  market,  and  the  continuum  of  long-term  care 
services,  continue  to  evolve. 

3.  Section  2321  (c)  (2)  (D)  -  Premium  Limitations  (p.  437) 

Under  the  standard  outline  of  coverage  for  long-term  care  policies, 
carriers  would  be  required  to  include  a  statement  of  the  total  annual 
premium  and  the  portion  of  such  premium  attributable  to  each 
covered  benefit,  and  any  limit  on  annual  premium  increases. 

We  strongly  support  reasonable  and  justifiable  insurance  premiums  which 
ensure  that  a  carrier's  long-term  care  obligations  will  be  met  We  share 
the  Administration's  concerns  that  consumers  be  protected  from 
unwarranted  rate  increases.  To  that  end,  we  believe  that  the.  most 
effective  protections  include  measures  which  assure  that  initial  premiums, 
and  potential  increases,  are  determined  appropriately  on  the  basis  of 
actuarial  data.  However,  we  oppose  the  establishment  of  arbitrary  limits 
on  premium  increases  and  do  not  believe  that  such  limits  would  achieve 
the  goal  of  ensuring  that  rates  are  set  correctly  in  the  first  place.  In 
addition,  such  limits  have  the  potential  to  threaten  insurers'  abilities  to  pay 
future  claims,  which  is  certainly  not  in  the  best  interest  of  consumers. 
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To  assure  that  consumers  are  protected  against  unfair  rate  increases,  and 
to  promote  the  establishment  of  accurate  rates  at  the  outset  of  premium 
pricing,  we  recommend  the  following  measures  be  taken: 

•  Prohibit  insurers  from  selling  policies  with  premium  schedules  based 
on  attained  age  rating  and  durational  rating. 

•  Require  insurers  to  report  their  total  long-term  care  premiums  earned, 
claims  incurred  and  loss  ratios  by  state  and  in  total  to  each  state 
annually  to  provide  states  with  the  data  needed  to  accurately  assess  the 
viability  of  premium  pricing  assumptions  and  methods. 

•  Require  state  insurance  departments  and  the  NAIC  to  develop  and 
specify  minimum  standards  for  establishing  long-term  care  reserves  to 
ensure  that  adequate  resources  will  be  available  to  pay  all  claims. 

•  Require  insurers  to  meet  an  expected  loss  ratio  of  at  least  60  percent 
for  individual  policies.  In  addition,  the  NAIC,  working  with  the 
industry,  should  determine  the  effects  of  lapse  rates  and  underwriting 
practices  on  the  pattern  of  loss  ratios. 

•  Require  insurers  to  provide  rate  guarantees  for  three  years  from  the 
date  policies  are  issued.  In  addition,  rate  increases  should  be  limited  to 
10  percent  to  insureds  over  age  75  who  have  maintained  coverage  for 
10  years  or  more. 
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•  Require  carriers  to  provide  insureds  the  opportunity  to  reduce  the  level 
of  benefits  covered  under  the  policy  90  days  prior  to  a  rate  increase. 
This  would  enable  consumers  to  maintain  premium  levels  no  higher 
man  those  in  effect  prior  to  a  rate  increase. 


•  Implement  sanctions  against  insurers  who  demonstrate  excessive  rate 
increases.  We  recommend  mat  in  cases  where  carriers  increase  rates 
by  more  than  50  percent  in  any  three  year  period,  they  should  be 
prohibited  from  issuing  policies  for  a  period  of  two  years  in  the  state 
where  rates  were  increased  in  excess  of  this  limit 

•  Permit  state  insurance  commissioners  to  modify  or  waive  rate 
provisions  which  could  jeopardize  solvency.  For  example,  rates  may 
need  to  be  modified  in  the  event  of  changes  to  federal  and  state  laws  or 
based  on  medical  breakthroughs  or  new  disabling  diseases  that  would 
result  in  changes  to  mortality  and  morbidity  patterns  or  assumptions. 
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4.  Section  2321  (c)  -  Comparative  Coverage  (p.  440) 

Under  the  outline  of  coverage,  carriers  would  be  required  to  provide 
consumers  with  comparative  information  regarding  the  availability  of 
other  private  insurance  including  benefits  offered  under  other  long- 
term  care  policies  offered  by  the  insurer;  additional  benefits  available 
under  policies  offered  by  other  private  carriers;  and .  information 
regarding  each  public  long-term  care  program  administered  by  the 
state,  Medicare  programs  under  Title  XVIII  of  the  Social  Security 
Act  and  each  regional  alliance  operating  in  the  state. 

We  support  the  right  of  consumers  to  receive  accurate  and  thorough 
disclosure  -which  enables  a  prospective  insured  to  accurately  assess  the 
benefits  and  limitations  of  long-term  care  insurance  coverage.  We  also 
support  requirements  mat  insurers  provide  consumers  with  a  state- 
approved  long-term  care  insurance  consumer  guide;  the  address  and  phone 
number  of  the  state  insurance  department  with  the  name  and  number  of  an 
insurer  home  office  contact;  and,  if  such  a  program  exists,  the  name, 
address  and  phone  number  of  a  state-approved  senior  insurance  counseling 
program.  This  information  should  be  provided  at  the  time  of  policy 
solicitation. 
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We  are  concerned,  however,  about  requirements  to  provide  additional 
information  required  under  the  Health  Security  Act,  such  as  information 
about  competitors'  insurance  products  and  detailed  information  about 
federal  and  state  public  programs,  including  benefits  available  under 
regional  alliances.  These  reporting  requirements  are  excessive, 
burdensome  and,  quite  frankly,  unachievable  by  any  private  or  public 
sector  entity. 

5.  Section  2324(d) -Agent  Compensation  (p.  448) 

Directs  Secretary  of  HHS  to  establish  limits  on  agent  compensation. 

We  do  not  support  the  use  of  agent  compensation  restrictions.  We  believe 
that  problems  with  regard  to  lapse  rates  and  replacement  rates  should  be 
dealt  with  more  directly  by  regulating  agent  sales  and  marketing  practices 
and  extensive  agent  training  and  education.  Caps  on  commissions  will  not 
remove  incentives  for  unwarranted  initial  sales  or  ill-advised  policy 
replacements. 

Blanket  restrictions  on  sales  commissions  do  not  distinguish  between 
agents  selling  in  an  ethical,  responsible  way  and  those  who  do  not.  The 
job  of  regulators  is,  and  should  continue  to  be,  the  effective  enforcement 
of  laws  designed  to  weed  out  and  prevent  abuses  —  not  the  creation  of 
laws  which  indiscriminately  restrict  appropriate  competition  across  the 
board. 
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Long-term  care  insurance  is  still  a  relatively  new  market  around  which  a 
great  deal  of  consumer  ignorance  and  misunderstanding  still  exists.  The 
sale  of  this  product  involves  educating  consumers  about  the  need  for  long- 
term  care  protection,  the  service  options  available  and  individual  product 
options.  Dedicated  agents  should  not  be  penalized  for  spending  the  extra 
time  necessary  to  assist  consumers  in  understanding  their  long-term  care 
needs  and  options. 

6.  Section  2326  (b)  (2)  -  Independent  Professional  Assessment  (p.  463) 
This  section  would  provide  for  an  independent  assessment  of  benefit 
eligibility  by  a  qualified  independent  assessor  selected  by  the  insured. 

We  object  to  an  independent  third  parry  determining  eligibility  for  private 
policies.  While  we  advocate  that  there  be  a  strong  appeals  process,  the 
insurer,  or  an  organization  affiliated  with  the  insurer,  is  contractually 
obligated  to  manage  an  individual's  long-term  care  needs  so  that  the  best 
care  can  be  delivered  most  efficiently.  Transferring  the  claim  adjudication 
function  to  an  outside  party  could  expose  the  insurer  to  unintended  claim 
liabilities. 
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7.  Section  2325  (e)  -  Mandatory  Nonforfeiture  (p.  457) 
This  section  would  mandate  nonforfeiture  benefits. 

We  support  the  concept  that  insurers  must  be  required  to  offer  all 
prospective  policyholders,  including  group  policyholders,  a  nonforfeiture 
benefit  in  the  event  of  non-payment  of  premium.  This  should  bear  a 
reasonably  consistent  relationship  by  issue  age  and  duration.  We  do  not 
support  mandated  nonforfeiture  benefits  in  policies  because  of  the 
resulting  premium  increases  associated  with  this  benefit  and  questions 
regarding  the  value  this  benefit  to  those  required  to  purchase  it.  We  also 
dispute  the  validity  of  the  reasoning  behind  a  mandate  for  nonforfeiture 
benefits.  Nonforfeiture  benefits  presumably  are  needed  due  to  high  lapse 
rates  among  long-term  care  insurance  policyholders.  Yet  data  collected  by 
HIAA  regarding  lapse  rates  indicates  that  50  percent  of  so-called  lapses 
are  due  to  deaths  and  internal  or  external  replacements,  i.  e.,  consumers 
replacing  existing  coverage  with  a  newer  policy  offered  by  the  same 
carrier  or  with  a  policy  offered  by  a  different  carrier. 

A  mandatory  nonforfeiture  benefit  presents  serious  equity  problems 
because  it  would  substantially  increase  premiums  for  the  majority  of 
policyholders.  An  HIAA  analysis  based  on  data  prepared  for  the  NAIC 
indicated  that,  for  a  cohort  of  policyholders,  only  30  percent  would  benefit 
from  a  reduced  paid-up  nonforfeiture  benefit.  The  other  70  percent  would 
be  forced  to  pay  additional  premiums,  but  never  receive  any  benefit. 
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According  to  an  HIAA  analysis  of  several  of  its  members'  long-term  care 
products,  a  reduced  paid-up  nonforfeiture  benefit  increased  the  average 
annual  premium  for  a  55  year  old  by  30  percent  and,  for  a  60  year  old,  20 
percent  A  nonforfeiture  benefit  which  returns  premium  upon  lapse  raised 
the  average  annual  premium  for  all  ages  by  roughly  40  percent 

We  also  question  the  value  of  nonforfeiture  benefits  relative  to  the  costs, 
and  whether  this  strategy  is  the  most  effective  vehicle  for  addressing  the 
problem  it  is  intended  to  cure  —  voluntary  lapse  of  insurance  policies, 
like  life  insurance,  long-term  care  policies  must  be  in  force  for  a  certain 
period  of  time  before  substantial  benefits  would  accrue  to  the  lapsed 
policyholder.  Since  most  consumers  who  let  their  policies  lapse  do  so  in 
the  first  two  years  of  coverage,  there  would  be  no  value,  —  only  cost  — 
to  requiring  nonforfeiture  benefits.  Policyholders  who  maintain  their 
policies  would  not  need  nonforfeiture  protection.  Finally,  if  educated 
consumers  fully  understand  the  benefits  and  limitations  of  nonforfeiture, 
they  should  be  given  the  option  to  purchase  such  protection. 

Because  a  nonforfeiture  benefit  adds  significant  additional  cost  to  an 
insured's  premium,  we  believe  the  benefit  decision  should  rest  with  the 
insured.  Given  the  choice,  the  insured  might  prefer  to  use  the  additional 
premium  toward  a  higher  daily  benefit  or  more  comprehensive  coverage. 
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While  we  understand  some  of  the  arguments  in  favor  of  nonforfeiture,  we 
encourage  a  standard  which  requires  an  "offer",  with  a  written  acceptance 
or  rejection,  just  as  has  been  done  with  inflation  protection  in  the  Health 
Security  Act  It  makes  sense  to  give  insureds  choice  and  control  over  the 
cost  of  the  benefits  they  purchase. 

We  feel  that  a  more  appropriate  solution  to  the  problem  of  policy  lapses  is 
to  assure  mat  consumers  understand  the  need  for  and  value  of  long-term 
care  insurance  protection,  make  educated  choices  about  the  purchase  of 
products  and  that  agents  are  well-trained  to  assist  consumers  in  making 
prudent  choices.  HIAA  supports  agent  education  and  includes  such 
provisions  in  the  HIAA  Consumer  Protection  proposal.  We  also  support 
the  establishment  of  consumer  education  grants  as  specified  in  the  Health 
Security  Act 

8.  Section  2346  -  Failure  to  Have  Approved  State  Program  (p.  474) 
This  section  would  prohibit  insurers  from  selling  policies  in  a  state 
that  does  not  have  in  effect  an  approved  state  regulatory  program. 

We  object  to  this  provision  which  would  penalize  insurance  carriers  and 
consumers  for  state  violations  of  federal  law.  We  recommend  that  carriers 
be  permitted  to  sell  in  any  state  as  long  as  their  products  comply  with 
minimum  federal  standards.  Such  a  policy  would  encourage  carriers  to 
comply  with  minimum  federal  standards  regardless  of  state 
implementation  and  enforcement  activities.  It  would  assure  consumers 
access  to  a  wide  range  of  products  that  meet  minimum  federal  standards. 
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m.      Tax  Clarification 

We  applaud  the  President  for  including  tax  clarification  in  his  health  care 
reform  proposal.  The  current  uncertain  tax  treatment  of  long-term  care 
insurance  is  a  hindrance  to  market  acceptance  and  raises  the  price  of  the 
product  Clear  tax  rules  will  add  legitimacy  to,  and  further  the 
establishment  o£  the  private  long-term  care  insurance  market.  The 
expansion  of  this  market  will  have  the  parallel  effect  of  reducing  future 
costs  to  the  public  sector. 

We  are  also  very  pleased  that  the  Administration's  proposal  contains 
provisions  which  clarify  the  tax  status  of  life  insurance  policies  that 
accelerate  benefits  on  account  of  terminal  illness  and  long-term  care. 
Since  accelerated  benefits  were  introduced  in  the  early  1980's,  we  have 
sought  clarification  of  the  federal  tax  issues  surrounding  these  products, 
which  are  now  offered  by  more  than  ISO  insurers  and  owned  by 
approximately  three  million  policyholders.  As  a  result  of  this  clarification, 
policyholders  will  be  able  to  utilize  their  life  insurance  policies  without 
adverse  tax  consequences  to  assist  them  in  dealing  with  extraordinary 
medical  expenses. 

We  also  support  the  provision  of  tax  credits  for  employed  persons  with 
disabilities.  This  provision  would  enable  impaired  taxpayers  to  take  a 
non-refundable  tax  credit  equal  to  50  percent  of  certain  impairment-related 
personal  assistance  services. 
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Determination  of  eligibility  for  long-term  care  benefits  is  based  upon 
dependency  in  activities  of  daily  living  (ADL's)  or  cognitive  impairment. 
The  President's  proposal  defines  the  activities  of  daily  living  to  be:  eating, 
toileting,  dressing,  bathing,  and  transferring  in  and  out  of  bed  We  believe 
that  dependency  in  three  out  of  the  five  ADL's  or  cognitive  impairment  is 
the  appropriate  federal  standard  for  the  eligibility  trigger.  (Two  out  of  five 
would  be  too  broad,  since  bathing  and  dressing  almost  always  are  the  first 
activities  to  go  and  they  also  almost  always  go  at  the  same  time.)  The 
definition  omits  "maintaining  continence",  which  is  an  ADL  standardly 
used;  perhaps  this  should  be  included  in  the  list, 

While  we  were  pleased  to  note  that  the  allowable  daily  maximum  benefit 
amount  excluded  from  taxation  was  increased  from  $1 10/day  in  the 
President's  September  7  Health  Reform  Draft  to  $150/day  in  the  Health 
Security  Act,  we  believe  that  this  amount  is  still  too  low.  In  many  areas  of 
the  country,  particularly  large  urban  areas,  $150  is  insufficient  to  cover  the 
costs  of  nursing  home  care.  We  would  suggest  that  the  maximum  benefit 
amount  be  set  at  $250,  indexed  for  inflation,  to  assure  that  consumers  who 
live  in  higher  cost  urban  settings  are  not  penalized  based  oh  geographic 
location. 

Many  states  now  require  companies  to  use  a  one-year  preliminary  term 
reserve.  However,  the  IRS  permits  companies  to  deduct  reserves  no  faster 
man  over  a  two-year  period.  We  feel  Congress  needs  to  conform  the  tax 
code  to  state  regulatory  requirements. 
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Many  companies  now  permit  covered  employees  to  enroll  their  parents 
under  their  plan.  To  help  encourage  this  trend,  we  recommend,  for  the 
purpose  of  long-term  care  insurance  payments,  that  parents  be  treated  as 
dependents. 

Finally,  the  effective  date  of  many  of  the  tax  clarifications  in  the  Health 
Security  Act  is  December  31,  1995.  We  see  no  reason  it  could  not  be 
sooner,  perhaps  December  31,  1994,  to  help  consumers  afford  protection 
as  quickly  as  possible. 


IV.  New  Home  and  Community-Based  Service  Program 

We  have  two  concerns  with  the  newly  proposed  national  home  care  program. 

O  First,  we  believe  that  a  far  better  use  of  limited  tax  dollars  would  be  to 
target  care  to  those  unable  to  protect  themselves.  Scarce  federal  and 
state  resources  should  be  preserved  for  the  needy  rather  than  promising 
all  Americans  a  small  amount  of  coverage. 

Individuals  who  can  afford  to  purchase  private  insurance  coverage 
should  be  encouraged  to  do  so  through  education  and  tax  incentives. 
Educational  programs,  such  as  those  that  would  be  available  under  the 
proposed  consumer  education  grants,  should  assist  consumers  in 
understanding  the  risk  of  catastrophic  long-term  care  expenses  and 
options  for  covering  this  risk. 

Tax  incentives  should  be  used  to  increase  the  affordability  of  long-term 
care  products.  Furthermore,  the  establishment  of  tax  incentives  would 
lend  additional  legitimacy  to  long-term  care  products  and  increase 
consumer  confidence  in  such  products. 
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O  Second,  we  question  the  viability  of  this  new  community-based  service 
benefit  and  are  concerned  that  there  is  great  potential  for  consumers  to 
misconstrue  their  right  to  this  benefit  and  overestimate  the  amount  of 
protection  afforded  under  this  program. 

Our  primary  concern  regarding  the  viability  of  mis  program  relates  to 
funding.  Even  this  modest  benefit  is  projected  to  cost  $65  billion  and 
funding  for  the  program  is  contingent  upon  extremely  ambitious 
projections  regarding  costs  savings  under  current  federal  programs  — 
including  $65  billion  in  new  Medicaid  savings. 

We  also  believe  that  there  is  great  potential  for  the  public  to  misunderstand 
the  coverage  provided.  Although  the  legislation  does  not  provide  an 
entitlement  to  this  new  benefit,  there  is  ample  evidence  of  public 
misperceptions  regarding  federal  long-term  care  benefits.  To  wit,  the  1993 
EBRI  long-term  care  survey  indicates  that  a  higher  percentage  of  respondents 
to  this  survey  (45%)  thought  that  Medicare  would  pay  for  their  long-term  care 
expenses  than  respondents  to  EBRTs  1990  survey  (35%)  —  despite  the 
tremendous  media  attention  to  the  long-term  care  problem  in  recent  years. 
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Further,  we  do  not  believe  that  the  funding  allocated  to  this  program  will 
provide  substantial  coverage  for  home  care  services  to  a  broad  segment  of  the 
population.  Since  income  caps  and  age  limitations  are  removed,  we  believe 
that  many  more  individuals  will  qualify  for  benefits  than  states  will  have 
funding  to  cover,  even  under  the  enhanced  federal  match  rate.  In  addition, 
while  the  program  is  targeted  toward  the  severely  impaired,  we  are  concerned 
that  the  public  will  not  understand  the  eligibility  limitations  placed  on  the 
program  and  will  overestimate  the  coverage  provided.  In  the  absence  of 
broad-based  public  education,  it  is  extremely  likely  that  consumers  will 
underestimate  their  ongoing  need  for  private  coverage  of  these  services. 

We  also  are  concerned  that  the  structure  of  this  program  will  lead  to 
confusion  among  consumers  regarding  their  coverage.  The  program  calls  for 
the  use  of  both  public  and  private  financing  to  cover  the  same  home  and 
community-based  services.  Until  an  individual  is  severely  disabled,  his  or  her 
community-based  services  would  be  financed  under  a  private  insurance 
policy.  Upon  becoming  severely  disabled,  he  or  she  would  discontinue 
private  coverage  and  begin  receiving  public  benefits  for  these  services. 
Furthermore,  except  in  the  wealthiest  states,  such  as  New>  York,  it  is 
questionable  whether  consumers  would  receive  the  same  level  of  community- 
based  benefits  under  the  new  public  program  as  they  would  have  received 
under  their  private  insurance  policy.  In  such  cases,  the  consumer  might  need 
to  maintain  the  private  insurance  policy  to  supplement  the  cost  of  services  not 
provided  under  the  public  program. 
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The  structure  of  the  new  home  care  program  hardly  creates  the  kind  of 
"seamless''  system  touted  by  the  Administration,  To  the  contrary,  it  creates 
the  potential  for  tremendous  confusion  on  the  part  of  consumers.  It  also 
presents  challenges  to  insurance  companies  attempting  to  structure  a  private 
insurance  benefit  that  coordinates  with  public  coverage. 

If  each  state  has  the  discretion  to  establish  its  own  benefit  package  for  home 
and  community-based  services,  insurance  carriers  will  need  to  develop  a 
different  home  care  benefit  for  every  state  to  coordinate  with  public  benefits. 
Furthermore,  to  maintain  currency  with  state  programs,  carriers  would  have  to 
update  their  home  care  benefits  each  time  states  modified  their  programs, 
restructure  premiums  to  account  for  changes  in  actuarial  assumptions  and 
pricing,  and  refHe  new  products  with  state  insurance  departments. 

We  are  concerned  that  the  administrative  and  financial  burdens  placed  on 
carriers  under  the  Administration's  proposed  program  structure  would  force 
carriers  to  reconsider  the  viability  of  offering  home  care  coverage.  Surely, 
this  is  not  in  the  best  interest  of  consumers  who  consistently  have  expressed 
their  preference  for  this  type  of  coverage  in  national  surveys;  For  these 
reasons,  we  strongly  recommend  that  eligibility  for  the  new  home  and 
community-based  care  service  program  be  income-related  and  that  private 
insurance  be  encouraged  for  those  who  can  afford  this  coverage. 
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Conclusions  

We  applaud  the  President  for  introducing  an  ambitious  blueprint  for  reform  of 
our  nation's  health  care  delivery  and  financing  system.  We  further  are 
encouraged  mat  he  recognizes  the  need  to  address  long-term  care  in  his  vision 
for  reform  through  the  establishment  of  a  strong  public/private  partnership  in 
long-term  care  financing.  Clearly,  the  magnitude  of  the  financing  dilemma 
suggests  the  need  for  such  a  partnership  to  ensure  access  to  long-term  care 
services  for  all  Americans. 

We  believe  that  our  current  long-term  care  financing  system  can  best  be 
enhanced  through  three  strategies. 

•  Individual  responsibility  in  planning  for  long-term  care  risk  must  be 
promoted  through  education. 

•  The  development  of  a  strong  private  long-term  care  insurance  market  can 
be  facilitated  through  tax  incentives  that  increase  the  affordability  of  long- 
term  care  products  and  lend  legitimacy  to  this  market.  Federal  standards, 
in  conjunction  with  tax  clarification,  can  further  increase  consumer 
confidence  in  long-term  care  products  and  spur  market  growth. 

•  Finally,  for  those  who  are  unable  to  finance  their  own  long-term  care 
services,  a  humane  program  of  public  assistance  must  be  provided. 
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We  are  pleased  that  the  Administration  has  included  several  provisions  in  the 
Health  Security  Act  which  are  consistent  with  HIAA's  goals  and  strategies  for 
promoting  long-term  care  protection.  These  provisions  include  clarifying  the 
tax  status  of  long-term  care  products;  establishing  federal  minimum  standards; 
authorizing  consumer  education  grants  for  long-term  care  information  and 
counseling;  and  amending  the  Medicaid  program  to  allow  for  higher  asset 
thresholds  and  my  raising  the  personal  needs  allowance  for  the 
institutionalized 

The  Health  Insurance  Association  of  America  would  like  to  serve  as  a 
resource  to  Members  of  Congress  and  the  Administration  in  refining 
proposals  to  improve  our  country's  system  for  financing  long-term  care 
services.  We  stand  ready  to  assist  the  Committee  in  this  process  in  the 
coming  months. 
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Mrs.  Collins.  Thank  you.  Ms.  Spencer. 

STATEMENT  OF  KATHELEN  V.  SPENCER 

Ms.  Spencer.  Thank  you,  Madam  Chairwoman,  Mr.  Chairman 
and  members  of  the  committee.  My  name  is  Kathelen  Spencer,  and 
I  am  Senior  Vice  President  and  Deputy  Counsel  of  AFLAC.  AFLAC 

I  is  the  world's  leader  in  the  supplemental  health  insurance  market. 
We  sell  supplemental  insurance  products,  with  our  major  markets 
being  in  the  United  States  and  Japan.  We  are  pleased  to  have  the 
opportunity  to  testify  before  you  today. 

On  behalf  of  AFLAC,  I  would  like,  at  the  outset  of  my  testimony, 
to  publicly  commend  President  Clinton  and  his  administration  for 
having  the  courage  to  address  the  question  of  how  our  country  can 
best  provide  its  citizens  with  adequate  health  care.  AFLAC  would 
also  like  to  commend  the  members  of  this  committee  and  others  in 
Congress  who  have  led  and  supported  efforts  to  formulate  effective 
legislation  to  deal  with  this  issue.  We  are  particularly  appreciative 

]     of  this  opportunity  to  participate  in  the  process. 

We  have  been  asked  today  to  comment  on  the  President's  health 
care  reform  proposal,  as  it  relates  to  private  voluntary  supple- 

!  mental  health  insurance.  Supplemental  insurance  is  purchased  by 
individuals  for  specific  protection  which  they  want  or  feel  they  need 
and  which  goes  beyond  the  protection  provided  for  them  by  their 
regular  health  insurance  policy.  AFLAC  sells  a  broad  range  of  sup- 
plemental health  insurance  products,  including  Medicare  supple- 
ment, hospital  indemnity,  accident  and  disability,  long-term  care, 

!  cancer  and  hospital  intensive  care.  Our  products  are  designed, 
priced,  marketed  and  in  fact  to  serve  as  supplements  to  major  med- 
ical-type basic  coverage. 

They  are  designed  to  provide  extra  cash  benefits  to  help  with  the 
non-covered  medical  expenses,  as  well  as  the  non-medical  costs  of 
illness.  Consistent  with  both  AFLAC's  and  the  administration's 
views  on  health  care  reform,  all  products  sold  by  AFLAC  are  guar- 
anteed renewable  for  life,  fully  portable  and  community  rated  on  a 
statewide  basis. 

As  we  read  the  President's  proposal,  it  would  not  inhibit  anyone's 
right  to  purchase  most  kinds  of  private  supplemental  health  insur- 
ance policies.  In  fact,  section  1421  specifically  exempts  certain 

j  kinds  of  voluntary  private,  supplemental  health  insurance  policies 
from  coverage  under  the  bill.  These  include  long-term  care,  specific 
disease  policies,  hospital  and  nursing  home  indemnification  policies 
and  accident  insurance.  They  would,  of  course,  continue  to  remain 
subject  to  all  existing  State  and  Federal  laws  and  regulations. 

While  there  is  uncertainty  as  to  how  the  final  version  of  the 
Health  Care  Bill  will  look,  we  applaud  the  President  for  taking 
steps  to  put  to  rest  fears,  by  making  it  clear  from  the  outset  that 

|  Americans  will  continue  to  have  the  right  to  make  their  own  judg- 
ments as  to  the  purchase  of  additional  coverage.  Independent  re- 
search with  our  own  customers  shows  an  overwhelming  majority 
strongly  favor  the  continued  right  to  buy  supplemental  coverage 
under  health  care  reform.  This  confirms  what  we  all  know  to  be  a 
fact. 

Americans  highly  value  the  right  of  self-determination,  which  ex- 
tends to  the  right  to  make  judgments  based  on  their  own  individual 
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circumstances  as  to  the  amount  of  insurance  that  they  need.  From 
both  the  public  policy  standpoint  and  a  common-sense,  political 
one,  this  was  a  good  decision.  As  the  First  Lady  mentioned  in  her 
speech  last  night,  people  are  generally  supportive  of  change,  but 
grow  apprehensive  when  wondering  how  it  will  particularly  affect 
them.  This  step  should  allay  concerns  many  consumers  may  have 
about  how  they  will  be  affected. 

I  would  like  to  clarify  for  the  record  one  point,  which  we  believe 
is  frequently  misunderstood  in  regard  to  supplemental  insurance. 
Prior  to  1990,  there  were  some  unscrupulous  companies  which  ap- 
parently sold  or  oversold  duplicate  Medigap  policies  to  senior  citi- 
zens. AFLAC,  as  well  as  many  other  legitimate  companies,  never 
participated  in  these  tactics.  We  would  like  to  state,  for  the  record, 
that  we  absolutely  abhor  such  practices  which  only  serve  the  pur- 
pose of  victimizing  unsuspecting  senior  citizens. 

We  would  like  to  state  on  the  record  further  that  we  commend 
Congress  and  this  committee  in  particular  for  taking  the  steps  to 
write  into  over  90  specific  provisions  to  strengthen  the  law  which 
protects  senior  citizens  from  these  practices.  However,  it  would  be 
a  mistake  to  confuse  those  practices  with  our  topic  today,  that  of 
supplemental  insurance  policies  that  are  generally  sold  to  the  pub- 
lic at-large,  and  are  not  targeted  to  senior  citizens.  It  is  these  poli- 
cies which  we  believe  the  public  should  have  the  unfettered  right 
to  purchase. 

For  example,  most  of  AFLAC's  policies  are  sold  to  working  people 
through  payroll  deduction.  The  average  age  of  issue  for  AFLAC's 
specific  disease  policies  is  42.  However,  we  would  hope  that  the 
committee  would  do  nothing  to  inhibit  or  prohibit  the  rights  of 
these  people  to  buy  or  continue  to  buy  these  policies  after  they  be- 
come senior  citizens,  as  long  as  they  see  fit.  It  is  precisely  at  this 
point  in  their  lives  when  they  become  most  vulnerable  to  the  kind 
of  diseases  for  which  they  have  purchased  protection.  We  strongly 
agree  that  the — with  the  Clinton  Plan  that  individuals  are  in  a  su- 
perior position  to  evaluate  the  needs  and  risk. 

My  time  is  up.  We  have  submitted,  as  a  part  of  the  record, 
Madam  Chairwoman,  a  Johns  Hopkins  Center  of  Hospital  Finance 
and  Management  Study,  which  I  would  point  out  does  have  some 
information  about  the  role  of  private  insurance  in  markets  which 
already  have  national  or  social  health  insurance.  I  thank  you  again 
for  the  opportunity  to  testify  today. 

[The  prepared  statement  of  Ms.  Spencer  follows:] 
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Madam  Chairwoman,  Mr.  Chairman,  and  Members  of  the  Committee,  my  name  is  Kathelen 
Spencer.  I  am  Senior  Vice  President,  Deputy  Counsel  for  AFLAC,  American  Family  Life 
Assurance  Company  of  Columbus  (Georgia). 

By  way  of  background,  our  Company,  AFLAC,  was  founded  in  1955,  and  is  the  world's 
leader  in  supplemental  insurance.  We  operate  in  all  50  states,  and  sell  a  broad  range  of 
products,  including  Medicare  supplement,  hospital  indemnity,  accident  and  disability,  long 
term  care,  cancer,  hospital  intensive  care  and  life  insurance.  Our  products  are  designed, 
priced  and  marketed  as  supplements  to  comprehensive  health  benefit  coverage.  They  are 
designed  to  provide  extra  cash  benefits  to  help  the  insured  pay  for  non-covered  medical 
expenses,  as  well  as  the  non-medical  costs  of  illness. 


In  the  U.S.  in  1992  we  paid  over  $290  million  in  claims.  Through  independent  research  we 
have  confirmed  a  high  level  of  satisfaction  on  the  part  of  our  claimants,  with  over  90%  stating 
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that  they  would  recommend  our  insurance.  The  high  cost  of  illness,  along  with  independent 
verification  with  our  policyholders,  supports  the  fact  that  supplemental  insurance  can  be  a 
valuable  component  in  many  individuals'  insurance  portfolios. 

AFLAC  insures  approximately  38  million  people  worldwide  with  international  operations  in 
Japan,  Canada,  United  Kingdom,  Taiwan,  and  Hong  Kong.  We  insure  over  22%  of  all 
Japanese  households. 

AFLAC  has  been  designated  as  the  safest  insurance  company  in  America  by  Financial  World 
Magazine  for  the  last  two  years  and  is  rated  A+  Superior  by  Best's  Insurance  Reports. 


AFLAC  believes  that  reforms  are  necessary  to  guarantee  all  Americans  the  right  to  basic  health 
care  and  to  help  control  the  rise  in  medical  costs.  We  are  particularly  supportive  of  reform 
with  respect  to  universal  coverage  and  portability.  We  also  believe  Americans  should  be 
guaranteed  the  right  to  purchase  the  best  medical  services  available  and  to  supplement  their 
basic  health  care  benefits  with  the  amount  of  insurance  they  judge  to  be  appropriate  to  cover 
their  financial  obligations.  Consistent  with  AFLAC s  and  the  Administration's  view  on  health 
care  reform,  all  products  AFLAC  sells  are  guaranteed  renewable  for  life,  fully  portable  and 
community  rated  on  a  state-wide  basis. 

On  behalf  of  AFLAC,  I  would  like  at  the  onset  of  my  testimony  to  publicly  commend 
President  Clinton  and  his  administration  for  having  the  courage  to  address  what  is  clearly  one 
of  the  most  important  issues  we  will  face  in  our  lifetime:  how  our  country  can  best  provide  its 
citizens  with  adequate  health  care.  AFLAC  would  also  like  to  commend  the  Members  of  this 
Committee  and  others  in  Congress  who  have  led  and  supported  efforts  to  formulate  effective 
legislation  to  deal  with  this  enormous  task.  We  are  particularly  appreciative  of  this 
opportunity  to  participate  in  this  hearing  and  we  would  hope  and  trust  that  we  may  continue 
working  with  you  throughout  this  process. 


The  purpose  of  my  appearance  before  the  Committee  is  to  provide  comment  on  the  President's 
health  reform  proposal,  specifically  as  it  relates  to  supplemental  health  insurance. 

With  the  ongoing  debate  over  how  the  final  version  of  the  health  care  bill  will  look,  there  is 
predictably  a  certain  amount  of  concern  and  apprehension  on  the  part  of  die  American  people 
with  regard  to  how  their  own  health  insurance  protection  will  be  affected  when  mis  bill 
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becomes  law.  Wisely,  at  the  outset  of  the  legislative  process,  the  Administration  has  chosen  to 
provide  the  American  people  with  the  assurance  that  its  new  health  plan  would  not  interfere 
with  their  right  to  purchase  private  supplemental  policies.  We  certainly  concur  in  this 
approach  The  mere  fact  that  the  American  people  will  have  the  comfort  of  knowing  that  they 
will  continue  to  have  the  unimpaired  right  to  keep  the  supplemental  coverage  they  have  ~  or  to 
purchase  additional  coverage  if  they  so  choose  -  will  do  much  to  allay  any  apprehension  they 
may  have  with  regard  to  national  health  care  reform. 


Madam  Chairwoman,  preserving  people's  continual  right  to  purchase  private  supplemental 
insurance  coverage  is  commendable  for  two  reasons,  both  of  which  I  am  sure  are  important  to 
the  Members  of  this  Committee  —  (1)  it  is  good  public  policy,  and  (2)  it  is  good  politics. 

Preserving  the  right  to  purchase  supplemental  insurance  is  good  public  policy  because  people 
should  have  the  right  to  purchase  additional  coverage.  It  is  good  politics  because  people  want 
the  right  to  purchase  additional  coverage. 

Private  supplemental  insurance  has  developed  in  the  United  States  in  order  to  meet  the  ever 
changing  needs  of  Americans.  These  policies  are  widely  available  on  both  an  individual  and 
voluntary  payroll  deduction  basis.  Private  supplemental  insurance  is  normally  purchased  by 
individuals  for  specific  protection  which  they  want  or  need  which  goes  beyond  the  benefits 
provided  for  them  by  their  regular  health  insurance. 


Private  supplemental  policies  are  not  unique  to  our  system.  Earlier  this  year  AFLAC 
commissioned  a  study  by  the  Johns  Hopkins  Center  for  Hospital  Finance  and  Management  on 
private  supplemental  insurance  in  three  countries  which  already  have  health  care  systems  that 
typify  the  general  systems  which  have  been  frequently  mentioned  as  possible  models  to 
restructure  the  delivery  systems  for  the  United  States  -  the  United  Kingdom,  Canada,  and 
Japan.  I  have  submitted  a  copy  of  this  study  for  the  record. 

The  Johns  Hopkins  Study  noted  that  private  supplemental  insurance  is  purchased  in  all  three  of 
these  countries  for  various  purposes,  including:  gaining  access  for  services  not  covered  by  the 
public  system  such  as:  certain  procedures  and  amenities;  additional  medical  and  medical 
related  services;  and  income  maintenance  during  illness.  Other  purposes  mentioned  were 
gaining  access  to  providers  not  participating  in  the  system  and  to  avoid  compulsory  system 
queues. 


3 


230 


The  Johns  Hopkins  Study  also  pointed  out  that  in  the  United  Kingdom,  as  well  as  other 
countries,  the  concept  of  cash  benefits  policies  is  rooted  in  a  tradition  of  income  protection 
during  times  of  illness  or  disability.  It  noted  that  this  concept  actually  predates  basic  health 
insurance  policies. 


President  Clinton's  health  care  refc  n  proposal  establishes  two  distinct  markets  for 
supplemental  insurance,  those  sold  within  the  health  alliance  and  those  sold  outside  the  health 
alliance. 

The  first  market  place  would  include  cost  sharing  and  additional  benefits  policies.  Cost 
sharing  policies  would  be  designed  to  provide  coverage  for  deductibles,  co-insurance  and  co- 
payments  imposed  as  part  of  the  comprehensive  health  reform  package,  much  like  Medigap 
policies  do  with  the  Medicare  program  today.  Additional  benefits  policies  would  cover 
benefits  not  provided  under  the  comprehensive  package  such  as  dental  and  vision  care.  Both 
the  cost  sharing  and  additional  benefits  policies  would  be  sold  through  the  health  alliance  to 
eligible  individuals  and  would  be  required  to  meet  strict  standards  and  guidelines. 

The  second  market  place  includes  voluntary  private  supplemental  insurance  (hereinafter 
referred  to  as  private  supplemental  insurance).  Private  supplemental  insurance  is  designed  to 
cover  a  broad  range  of  expenses  which  are  not  necessarily  specifically  covered  by  any  public 
or  private  health  plan.  Unlike  cost  sharing  and  additional  benefits  policies  whose  benefits  go 
directly  to  pay  for  provider  services,  benefits  from  private  supplemental  insurance  are  paid 
directly  to  the  individual.  In  addition  to  non-covered  medical  expenses,  the  money  from  these 
plans  can  be  used  to  cover  the  non-medical  costs  of  illness. 

Section  1421  of  the  President's  proposal,  which  deals  with  the  imposition  of  special 
requirements  on  supplemental  insurance,  specifically  exempts  certain  types  of  supplemental 
insurance  from  coverage  of  the  new  legislation,  but  would,  of  course,  these  policies  would 
continue  to  be  subject  to  existing  Federal  and  state  laws.  These  policies  include  long  term 
care,  specific  disease  policies,  Medigap,  hospital  or  nursing  home  indemnification  policies, 
and  accident  insurance.  Currently,  AFLAC  offers  policies  in  each  of  these  categories.  We 
support  this  approach. 

Although  the  President's  package  does  not  propose  Federal  regulation  of  private  supplemental 
insurance,  our  segment  of  the  industry  is  currently  very  tightly  regulated  by  the  states.  State 
regulation  includes  approval  of  policy  forms,  rates,  benefits,  advertising  and  market  conduct. 
With  the  exception  of  Medigap  insurance,  which  was  found  to  have  problems  with  duplication 
and  over  selling  by  some  unscrupulous  companies,  and  which  were  addressed  in  OBRA  90  no 
significant  problems  have  ever  been  identified  with  these  types  of  products. 
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Madam  Chairwoman,  before  I  conclude  my  testimony  I  would  like  to  clarify  for  the  record 
one  point  which  we  believe  is  frequently  misunderstood  in  regard  to  supplemental  health 
insurance.  Prior  to  1990  there  were  some  unscrupulous  companies  which  apparently  sold  or 
oversold  duplicate  Medigap  policies  to  senior  citizens.  AFLAC,  as  well  as  many  other 
legitimate  companies,  has  never  participated  in  these  tactics  and  we  would  like  to  state  for  the 
record  that  we  absolutely  abhor  such  practices  which  only  serve  the  purpose  of  victimizing 
unsuspecting  senior  citizens. 

We  would  also  like  to  say  on  the  record  that  we  commend  the  Congress  and  this  Committee  in 
particular  for  taking  the  initiative  to  write  into  OBRA  90  specific  provisions  to  strengthen  the 
law  which  protects  senior  citizens  from  these  outrageous  practices. 

However,  the  unscrupulous  practices  formerly  associated  with  the  victimization  of  senior 
citizens  in  connection  with  the  sale  of  duplicate  Medigap  policies  should  not  be  confused,  as 
they  may  have  sometimes  been  in  the  past,  with  other  supplemental  insurance  policies  which 
are  generally  sold  to  the  public  at  large  and  are  not  targeted  to  senior  citizens.  It  is  these 
policies  which  we  believe  the  public  should  have  the  unfettered  right  to  purchase. 

For  example,  the  average  age  of  a  purchaser  of  one  of  AFLAC s  specific  disease  policies  is 
approximately  42.  Many  of  these  purchasers  continue  to  pay  premiums  on  a  guaranteed 
renewable  policy  for  more  than  twenty  years  before  they  turn  65.  We  would  hope  that  the 
Committee  would  do  nothing  to  inhibit  or  prohibit  the  rights  of  these  people  to  continue  their 
policies  after  they  become  senior  citizens  -  for  it  is  precisely  at  this  point  in  their  lives  when 
they  become  most  vulnerable  to  the  kinds  of  diseases  for  which  they  have  purchased 
protection.  I  might  add  that  these  policies  generally  provide  for  guaranteed  payment  of  cash 
benefits  over  and  above  any  other  benefits  to  which  they  may  be  entitled. 

We  do  not  believe  that  it  would  be  good  public  policy  nor  would  it  be  fair  to  senior  citizens  to 
deny  them  the  right  to  continued  coverage  from  policies  for  which  they  have  been  paying  for 
many  years  at  this  point  in  their  lives.  We  hope  that  in  making  this  distinction  between 
Medigap  policies  and  other  kinds  of  supplemental  health  insurance  policies  that  we  have 
clarified  any  confusion  which  may  have  existed  with  respect  to  this  issue. 

Our  interpretation  of  the  President's  proposal  is  that  the  bill  appears  to  guarantee  individuals 
the  continued  right  to  purchase  any  private  supplemental  insurance  policies  they  need  to  cover 
their  financial  obligations.  For  that  reason,  AFLAC  endorses  the  this  principle  as  reflected  in 
this  portion  of  the  President's  bill. 


Madam  Chairwoman,  Mr.  Chairman,  and  Members  of  the  Committee,  again  I  would  like  to 
thank  you  for  allowing  us  to  participate  here  today  and  we  shall  look  forward  to  working  with 
you  throughout  this  process.  I  will  be  happy  to  answer  any  questions  that  you  may  have  for 
me  at  this  time. 
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Executive  Summary  of  Johns  Hopkins'  Report 
on  Private  Supplemental  Insurance 

Introduction 

A  recent  study  conducted  by  the  prestigious  Center  for  Hospital 
Finance  and  Management  at  Johns  Hopkins  demonstrates  that  private 
supplemental  health  insurance  plays  a  significant  role  in  each  of 
the  world's  three  most  common  health  care  financing  and  delivery 
systems:     the  United  Kingdom's  National  Health  Service  system, 
Canada's  national  health  insurance  system,  and  Japan's  Social 
insurance  system.     Although  each  country  has  universal  publicly- 
financed  national  health  care  coverage,  supplemental  private 
insurance  is  available  in  one  form  or  another.  President 
Clinton's  health  care  reform  package  should  consider  these 
international  examples  of  private  supplemental  insurance,  and  an 
important  component  to  any  U.S.  plan  should  be  the  availability 
of  such  insurance. 

United  Kingdom's  National  Health  Service 

The  United  Kingdom's  National  Health  Service  (NHS)  system 
provides  comprehensive  government-provided  health  care  services, 
financed  from  general  tax  revenue.     Most  health  care 
practitioners  are  salaried  by  the  government  and  most  health  care 
facilities  are  owned  by  the  government.     Within  the  NHS  system, 
individuals  are  assigned  to  a  specific  doctor  based  on  the 
individual's  residence. 

Private  insurance  payments  are  an  estimated  12%  of  the  UK's  total 
expenditure  on  health  care.    Currently,  over  15%  of  the 
population  carry  some  form  of  private  supplemental  health 
insurance;  7%  purchase  it  as  a  substitute  to  the  NHS  coverage  and 
do  so  primarily  to  gain  access  to  private  physicians  and  hospital 
services  and  to  avoid  the  long  waiting  lines  that  are  common  in 
the  public  system  in  obtaining  medical  services.    ThFs  insurance 
is  generally  obtained  as  an  employee  benefit.    The  remaining  8% 
purchase  private  supplemental  cash  benefit  policies  which  provide 
income  support  during  hospitalization.     The  concept  of  disability 
income  support  is  deeply  rooted  in  the  United  Kingdom  and 
predates  its  health  insurance  system.     Individuals  directly 
purchase  most  of  these  policies. 

Canada's  National  Health  Insurance 

Canada's  National  Health  Insurance  plan  works  as  follows:  The 
provincial  governments  design  and  administer  their  own  health 
insurance  plan,  which  must  meet  certain  federal  criteria  to 
receive  federal  funding.    Each  plan  provides  certain  minimum 
benefits  and  is  financed  through  federal  and  provincial  tax 
revenues.    A  Canadian  citizen  presents  a  province-issued 
insurance  card  for  payment  to  a  private  sector  provider  when 
medical  services  are  rendered.    The  provincial  government  pays 
the  provider  for  such  services. 
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Private  insurance  payments  represent  an  estimated  7%  percent  of 
Canada's  total  expenditures  on  health  care.     (Ah  additional  20% 
of  the  total  is  paid  out-of-pocket).     An  estimated  60%  or  more  of 
all  Canadians  carry  some  type  of  private  supplemental 
insurance.     Private  supplemental  insurance  coverage  is  purchased 
either  to  provide  additional  coverage  for  services  and  amenities 
not  included  in  the  government  plan  or  as  a  means  to  receive  cash 
benefits  during  hospitalization.     The  former  is  generally 
purchased  by  employers  and  is  provided  as  an  employee  benefit; 
the  latter  is  generally  purchased  by  small  businessmen, 
professionals,  and  retirees.     Canadian  law  prohibits  private 
insurance  policies  from  duplicating  services  provided  by  the 
provincial  plans. 

Japan's  Social  Insurance  plan 

Japan's  Social  Insurance  plan,  which  is  patterned  after  the 
German  social  insurance  system,  provides  health  care  coverage  for 
everyone  through  one  of  three  insurance  programs  which  serve, 
different  segments  of  the  population.     The  system  is  financed 
primarily  by  mandatory  payroll-based  contributions  from  employers 
and  employees.     Each  of  the  three  programs  is  available  through 
several  public  and  private  non-profit  plans  and  each  is  required 
to  provide  a  minimum  package  of  benefits.    However,  the  three 
programs  require  a  range  of  coinsurance  payments  (some  as  high  as 
30%)  and  premium  contributions,  and  provide  for  a  range  of  out- 
of-pocket  ceilings.     Services  are  provided  by  private  physicians 
in  private  clinics  and  private,  non-profit  hospitals. 

Private  insurance  payments  represent  an  estimated  16%  of  Japan's 
total  expenditures  on  health  care.    At  least  20%  of  Japanese 
citizens  carry  private  insurance  and  it  is  generally  purchased  as 
a  means  to  receive  cash  benefits,  the  most  popular  of  which  is 
disease-specific  cash  benefits  policies.     Like  Great  Britain, 
disability  based  income  support  has  a  deeply  rooted  history  in 
Japan.     Since  1986,  Japanese  citizens  have  been  able ^to  purchase 
private  insurance  coverage  to  provide  additional  services 
excluded  by  the  public  insurance  program  and  to  help  cover 
copayment  expenses. 

Conclusion 

Private  supplemental  insurance  has  developed  in  conjunction  with 
universal  coverage  in  the  three  most  common  national  health  care 
plans.    Private  supplemental  insurance,  in  its  various  forms,  has 
met  health  care  coverage  needs  not  satisfied  by  the  respective 
national  systems.    Certain  types  of  private  insurance,  such  as 
cash  benefits  policies,  have  long,  deeply-rooted  traditions  and 
actually  predate  most  national  insurance  plans.    Whatever  health 
care  package  President  Clinton  proposes,  he  should  provide 
individuals  with  the  option  to  purchase  private  supplemental 
health  insurance. 
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Mrs.  Collins.  Thank  you.  Mr.  Willging. 

STATEMENT  OF  PAUL  WILLGING 

Mr.  Willging.  Thank  you,  Madam  Chairwoman. 

I  am  Paul  Willging,  Executive  Vice  President  of  the  American 
Health  Care  Association,  which  is  the  major  trade  association  rep- 
resenting nursing  and  allied  health  facilities  across  the  country. 
Through  our  51  State  affiliates,  we  represent  over  70  percent  of  all 
nursing  and  allied  health  facilities.  I  want  to  commend  you  and 
this  committee,  Madam  Chairwoman,  for  having  focused  attention 
on  what  is  one  of  the  most  critical  issues  facing  not  just  America's 
elderly,  but  all  Americans. 

I  would  like  also  to  commend  the  President  for  having  focused 
on  the  issue  of  long-term  care  and  recognizing  that  acute  care, 
health  reform,  health  financing  reform  cannot  move  a  pace  without 
attention  being  devoted  to  long-term  care  as  well.  I  would  particu- 
larly applaud  the  president  for  having  recognized  that  in  looking 
at  the  issue  of  long-term  care  financing,  one  has  to  harness  both 
public  and  private  sector  resources.  Clearly,  public  funding  alone 
cannot  handle  an  issue  this  monumental. 

I  think  we  have  seen  what  has  happened  already  when  one  relies 
too  extensively  on  public  funding  for  a  social  good,  and  that  is  cur- 
rently the  use  of  public  funds  to  in  fact  provide  long-term  care  serv- 
ices through  the  Medicaid  program.  There  is  not  a  State  in  the  Na- 
tion, Madam  Chairwoman,  which  has  not  suffered  fiscal  crisis  over 
the  past  few  years.  There  is  not  a  State  in  the  Nation  that  has  not 
seen  the  growth  of  the  Medicaid  program  propelling  those  fiscal  cri- 
ses. There  is  not  a  State  in  the  Nation  that  hasn't  seen  the  geo- 
metric growth  of  long-term  care  within  the  Medicaid  program  es- 
sentially taking  a  large  role  when  it  comes  to  those  crises. 

Clearly,  we  need  to  harness  public  and  private  resources  to- 
gether, because  the  future  will  not  change.  If  we  do  not  make  some 
dramatic  change  in  long-term  care  financing,  the  current  stream  of 
revenues  into  nursing  facilities,  44  percent  public,  will  grow  to  67 
percent  public  by  the  year  2025.  In  the  demographics,  the  aging  of 
America  will  push  that  even  more  dramatically.  Those  Americans 
most  in  need  of  nursing  home  care,  those  85  years  of  age  and  older, 
25  percent  of  whom  reside  in  nursing  homes,  that  population 
group,  by  the  middle  of  the  next  century,  will  grow  by  700  percent. 
Seven  hundred  percent  is  a  phenomenal  growth  rate  which  will 
not,  in  fact,  support  continued  reliance  on  public  funding  as  the 
way  to  deal  with  long-term  care. 

What  can  the  Government  do?  It  can  do  much  of  what  the  Presi- 
dent has  proposed  in  his  health  reform  proposal.  He  is  looking  to 
the  question  of  education.  He  is  looking  to  the  question  of  consumer 
protection.  He  is  looking  to  the  question  of  tax  clarifications.  What 
it  gets  down  to,  Madam  Chairwoman,  is  value,  perceived  value. 
People  will  buy  long-term  care  insurance  if  they  perceive  it  to  be 
valuable  to  them. 

When  50  percent  of  Americans  still  assume  if  they  need  long- 
term  care,  Medicare  will  pick  up  the  tab,  we  obviously  do  not  have 
value  in  the  mind  of  the  American  consumer.  If  we  still  do  not 
know  whether  or  not  the  premiums  paid  for  long-term  care  insur- 
ance, or  the  benefits  provided  by  long-term  care  insurance  will  be 
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|   or  will  not  be  taxable,  it  is  difficult  to  create  the  impression  of 
value. 

The  committee  took  a  courageous  step  in  the  budget  debate  this 
year  when  it  chose  to  put  added  prohibitions  on  the  asset  transfer 
problems  we  have  seen.  As  long  as  Americans  think  they  can  artifi- 
cially impoverish  themselves  by  moving  assets  into  protected  cat- 
egories, value  will  not  be  perceived.  Finally,  I  think  we  do  need  to 
provide  consumer  protections.  The  American  Public,  when  it  buys 
long-term  care  insurance,  has  got  to  know  what  it  is  buying.  It  has 
got  to  know  what  it  is  paying  and  it  has  got  to  know  that  when 
it  needs  the  benefit,  the  benefit  will  be  there. 

Clearly,  there  have  been  issues  as  to  the  afFordability  of  long- 
term  care  insurance.  Unfortunately,  that  issue  is  largely  been  de- 
bated in  a  political  context.  Those  who  choose  not  to  see  the  use 
of  private  sector  resources  will  often  posit  assumptions  that  would 
lead  one  to  believe  that  Americans  cannot  afford  long-term  care  in- 
surance. I  consider  many  of  those  assumptions  to  be  self-fulfilling 
prophecies. 

That  is  not,  however,  to  say  that  cost  is  not  an  issue.  Obviously, 
long-term  care  insurance  can  be  and  is  price-elastic.  The  more  it 
costs,  the  less  likely  certain  people  will  feel  they  can  afford  it.  As 
we  support  at  the  American  Health  Care  Association  consumer  pro- 
tections, we  do  caution  that  let  us  not  so  protect  the  consumer  that 
we  price  the  product  out  of  his  or  her  reach. 

I  look,  for  example,  to  the  issue  of  nonforfeiture.  We  strongly 
support  the  offer  of  nonforfeiture  provisions  and  long-term  care  in- 
surance. We  strongly  oppose  the  mandate  that  nonforfeiture  be  a 
part  of  long-term  care  insurance. 

I  have  a  long-term  care  insurance  policy.  I  pay  about  $500  a  year 
for  that  policy.  I  chose  not  to  want  nonforfeiture  because  I  did  not 
want  to  pay  the  additional  50  percent  on  premium  that  would  have 
cost  me.  I  do  not  know  to  what  extent  I  am  being  protected  as  a 
consumer  by  being  told  I  have  to  purchase  a  benefit  within  that 
policy  that  I  choose  not  to  purchase,  especially  if  it  is  going  to  cost 
me  an  additional  50  percent  in  premium.  So,  protections  are  impor- 
tant. Let's  not  protect  ourselves  to  the  extent  that  this  critical  new 
wave,  this  critical  new  product,  this  critical  new  service,  long-term 
care  insurance,  is  priced  out  of  the  market.  Thank  you  very  much. 
[The  prepared  statement  of  Mr.  Willging  follows:] 
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PAUL  WILLGING,  Ph.D 
Executive  Vice  President 
American  Health  Care  Association 


Madam  Chairman,  Mr.  Chairman,  members  of  the  Subcommittees,  I  am 
Paul  Willging,  Executive  Vice  President  of  the  American  Health 
Care  Association  (AHCA).     The  more  than  11,000  long  term  care 
facilities  that  make  up  our  Association  care  for  more  than  one 
million  elderly,  frail,  and/or  disabled  residents.    On  behalf  of 
AHCA's  members,  and  the  residents  for  whom  our  members  care, 
thank  you  for  the  opportunity  to  represent  them  at  this  important 
hearing. 

The  American  Health  Care  Association  applauds  the  President  and 
First  Lady  for  putting  forward  comprehensive  health  care  reform 
legislation  —  comprehensive  in  that  it  that  begins  to  address 
the  need  for  long  term  care  financing  reforms.     Likewise,  AHCA 
commends  your  work  to  move  from  these  proposals  to  practical 
programs.     1  sincerely  hope  that  AHCA  can  contribute  to  the 
successful  outcome  of  that  work. 

The  Clintons'  legislative  proposal,  the  "Health  Security  Act," 
includes  a  number  of -  significant  long  term  care  provisions.  Some 
of  these  AHCA  wholeheartedly  supports,  some  concern  us,  and 
others  we  are  still  struggling  to  understand.     Today,  I  will  do 
my  best  to  share  both  AHCA's  praise  and  doubts  concerning  the 
various  long  term  care  provisions  of  this  important  proposal.  My 
testimony  will  emphasize  AHCA's  beliefs  that: 

*  the  private  sector  must  play  a  significant  role  in 
supporting  long  term  care; 

*  private  long  term  care  insurance  can  be  an  effective  engine 
in  moving  toward  a  strong  private/public  partnership/  and 

*  there  are  things  that  the  federal  government  must  do  —  and 
must  not  do  —  to  help  make  a  long  term  care  private/public 
partnership  work. 

THE  WEED  FOR  CHANGE  IN  LONG  TERM  CARE  FINANCING 

Our  society,  individually  and  collectively,  has  not  made  adequate 
provision  for  financing  the  costs  of  long  term  care  for  a  growing 
elderly  population  with  growing  needs.    Individuals  and  families 
are  not  saving  for,  or  insuring  themselves  against,  the  costs  of 
long  term  care.    The  federal /state  Medicaid  program  is  stretched 
to  the  breaking  point.     Families  and  governments  are  going  broke. 

Absent  action  to  address  these  problems,  our  growing  elderly 
population  will  come  to  rely  much  more  heavily  on  Medicaid  to  pay 
for  long  term  care.    Currently,  Medicaid  accounts  for 
approximately  48  percent  of  all  long  term  care  payment  —  and 
about  67  percent  of  all  long  term  care  patient  days  —  in  the 
United  States.     If  current  trends  continue  unchecked,  Medicaid 
will  be  called  upon  to  bear  an  ever  increasing  share  of  the 
nation's  long  term  care  costs  in  the  decades  to  come.    But  these 
current  trends  cannot  continue.    Federal  and  state  budgets  — 
already  strained  badly  by  current  Medicaid  long  term  care 
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obligations  —  cannot  bear  such  costs.    Nor  would  the  elderly  be 
well  served  by  an  overwhelmed  Medicaid  program. 

Recent  (February  1993)  Gallup  Organization  survey  results 
indicate  that  more  than  three-fourths  of  Americans  (76%)  agree 
that  "government  should  pay  the  cost  of  nursing  home  care  only 
for  those  who  cannot  afford  it."    In  order  to  meet  the  nation's 
growing  long  term  care  needs  without  both  emptying  the  public 
purse  and  driving  down  the  quality  of  care,  our  society  cannot 
afford  to  rely  solely  on  government.    Instead  we  must  encourage 
and  enforce  an  expectation  of  personal  responsibility  on  the  part 
of  those  with  access  to  the  means  to  plan  for  and  pay  for 
potential  long  term  care  costs.    Government  can  —  and  must  — 
help  in  this  effort  by  working  to  see  that  individuals  have  the 
information  and  resources  they  need  to  take  on  personal 
responsibility  for  meeting  their  long  term  care  needs. 

LONG  TERM  CARE  COSTS  ARE  IMPOVERISHING  SENIOR  CITIZENS 

Most  elderly  Americans  are  aware  neither  of  the  magnitude  of  long 

term  care  costs  nor  of  the  limits  of  government  assistance.  PrinterErrc: 

Americans  do  not  foresee  needing  long  term  care.    Most  probably 

do  not  realize  how  costly  months  or  years  of  long  term  care  can 

be.    Many  Americans  wrongly  assume  that  government  programs  or 

acute  care  health  insurance  will  cover  the  costs  of  any  long  term 

care  services  they  might  need.    For  all  these  reasons, 

individuals  and  families  face  long  term  care  costs  for  which  they 

have  not  planned  and  which  they  cannot  afford. 

The  cost  of  long  term  care  can  quickly  wipe  out  the  savings  even 
of  those  who  have  worked  and  saved  for  a  lifetime.  Currently, 
the  cost  of  one  year  of  nursing  home  care  is  more  than  three 
times  the  average  annual  income  for  an  elderly  American.  The 
nation's  current  long  term  care  policy,  however,  does  not  promote 
personal  planning,  saving,  or  the  purchase  of  insurance  against 
the  financial  risk  of  long  term  care  costs.    Nor  does  our  nation 
provide  comprehensive  social  insurance  against  the  financial 
catastrophe  of  long  term  care  costs.    Rather,  it  is  only  once  a 
long  term  care  recipient  has  been  impoverished  that  government 
assistance  is  available  through  Medicaid  —  a  "welfare"  program. 

MEDICAID  IS  IMPOVERISHING  THE  FEDERAL  AND  STATE  GOVERNMENTS 

According  to  the  Health  Care  Financing  Administration  (HCFA) , 
total  Medicaid  spending  (state  and  federal)  has  doubled  over 
recent  years  —  from  $48.2  billion  in  FY  1987  to  $96.4  billion  in 
fiscal  year  1991.    HCFA  expects  Medicaid  to  cost  $141  billion  in 
FY  1993.     If  current  trends  hold,  HCFA  projects  that  total 
Medicaid  spending  could  rise  to  $230  billion  in  FY  1997. 

In  recent  years,  the  controversy  in  California  over  the  cost  of 
nursing  home  reform,  the  number  of  court  battles  over  state 
obligations  for  adequate  Medicaid  reimbursement,  and  the 
protracted  battle  over  -provider  specific  taxes"  well  illustrate 
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the  strain  that  Medicaid  is  putting  on  state  and  federal 
resources.     This  strain  jeopardizes  the  accessibility  and  quality 
of  both  acute  and  long  term  care  for  those  who  must  depend  on 
Medicaid.    Clearly/  if  current  long  term  care  needs  have 
stretched  the  federal  and  state  budgets  to  their  llmitsT  future 
needs  will  overwhelm  our  current  arrangements  for  long  term  care 
financing.    Therefore,  the  nation  will  have  to  look  to  sources 
other  than  current  government  programs  for  additional  resources 
to  meet  the  future  long  term  care  needs  of  an  aging  population. 

THE  ROLE  OF  PRIVATE  LONG  TERM  CARE  INSURANCE 

Results  from  a  March  1993  Gallup  Organization  survey  indicate 
that  a  large  majority  (79%)  of  Americans  agree  that  "to  keep 
government  costs  as  low  as  possible,  private  insurance  should 
play  a  more  active  role  in  paying  for  nursing  home  bills  for  most 
Americans." 

The  mechanism  of  private  insurance,  so  useful  in  protecting 
individuals  and  families  from  such  costly  misfortunes  as 
accidents  and  illness,  has  great  potential  for  marshalling 
private  sector  resources  to  meet  long  term  care  costs.  Insurance 
offers  a  very  good  means  to  preserve  an  individual's  choice  from 
among- various  long  term  care  arrangements  and  competing 
providers.     Its  expanded  use  would  make  an  appropriate 
private/public  long  term  care  partnership  viable.    It  has  great 
potential  for  lessening  the  long  term  care  cost  burden  that  the 
graying  of  America  will  otherwise  put  on  the  federal  government 
and  the  states. 

To  date,  private  insurance  accounts  for  less  than  two  percent  of 
all  payments  for  long  term  care  services.    AHCA  is  confident, 
however,  that  with  appropriate  changes  in  federal  policies 
private  long  term  care  insurance  can  and  will  take  on  a  larger 
role  in  meeting  long  term  care  costs.    In  order  to  expand  the 
role  of  of  private  insurance,  a  number  of  things  must  change. 
Chiefly/  long  term  care  insurance  policies  must  have  value  to 
consumers.    In  order  to  enhance  the  value  of  long  term  care 
insurance  to  consumers,  Congress  and  the  Administration  must: 

*  establish  federal  standards  and  consumer  protections; 

*  clarify  the  federal  tax  treatment  of  long  term  care 
insurance;  and 

*  conduct  public  education  to  help  Americans  understand  the 
risk  of,  cost  of,  and  means  of  financing  long  term  care. 

Another  key  step  toward  realizing  the  potential  of  private  long 
term  care  insurance  has  already  been  taken.    This  Congress  —  and 
especially  this  Committee  —  deserve  recognition  for  an  important 
long  term  care  financing  reform  enacted  earlier  this  year. 
Thanks  largely  to  the  Subcommittee  on  Health  and  the  Environment, 
OBRA  *93  included  provisions  for  closing  loopholes  in  the  current 
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Medicaid  program  that  permit  affluent  elderly  to  claim  benefits 
meant  for  the  indigent.    These  provisions  are  crucial  to  the 
establishement  of  the  appropriate  balance  between  public  programs 
and  private  resources  in  financing  long  term  care. 

FEDERAL  STANDARDS  AND  CONSUMER  PROTECTIONS 

Appropriate  federal  standards  and  consumer  protections  for  long 
term  care  insurance  would  inspire  consumer  confidence;  foster  the 
growth  of  the  private  long  term  care  insurance  market;  and  make 
sure  that  elderly  consumers  are  spared  the  kinds  of  problems  that 
once  plagued  the  "Medigap"  insurance  business.    As  providers  of 
long  term  care*  AHCA' s  members  do  not  benefit  from  private 
insurance  insurance  policies  that  do  not  provide  adequate 
coverage.    Providers  do  not  benefit  from  sales  practices  that 
lead  individuals  to  purchase  inappropriate  policies  or  policies 
that  they  cannot  afford  to  pay  for.    Accordingly,  AHCA  supports 
federal  standards  to  ensure  appropriate  policy  design  and  sales 
practices. 

At  the  same  time,  providers  cannot  benefit  from  private  insurance 
policies  priced  out  of  the  reach  of  consumers  by  federal 
regulation  that  is  too  heavy-handed.    Therefore,  AHCA  recommends 
strongly  that  proposed  federal  standards  be  balanced  by 
considerations  of  af fordability . 

CLARIFICATION  OF  THE  TAX  STATUS  OF  LONG  TERM  CARE  INSURANCE 

AHCA  supports  treating  long  term  care  insurance  contracts  in  the 
same  manner  as  accident  or  health  insurance  contracts. 
Specifically,  AHCA  supports  the  following  clarifications  to  the 
tax  treatment  of  long  term  care  insurance: 

*  treatment  of  long  term  care  insurance  contracts  in  the  same 
manner  as  accident  or  health  insurance  contracts; 

*  treatment  of  amounts  received  under  long  term  care 
insurance  contracts  for  long  term  care  services  in  the  same 
manner  as  amounts  received  for  personal  injuries  or 
sickness; 

*  treatment  of  employer  plans  providing  long  term  care 
services  in  the  same  manner  as  accident  or  health  plans; 

*  treatment  of  life  insurance  benefits  paid  to  a  terminally 
ill  individual  in  the  same  manner  as  death  benefits; 

*  inclusion  of  long  term  care  options  as  preferred  employee 
benefits  in  employer  programs,  including  cafeteria  plans; 
and 

*  codification  of  the  allowance  of  tax  deductions  for 
additions  to  an  insuror's  long  term  care  insurance 
reserves. 
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LONG  TERM  CARE  PROVISIONS  OF  THE  HEALTH  SECURITY  ACT 

The  long  term  care  provisions  of  the  Clinton  Administration's 
proposed  Health  Security  Act  call  for: 

*  the  expansion  of  home -and  community-based  long  term  care 
services; 

*  changes  in  eligibility  for  Medicaid  community  and 
institutional  long  term  care  coverage; 

*  the  establishment  of  federal  standards  and  tax  incentives 
for  long  term  care  insurance;  and 

*  a  demonstration  program  of  models  for  the  integration  of 
acute  care  and  long  term  care. 

In  general,  AHCA  supports  the  thrust  of  each  of  these  facets  of 
the  Health  Security  Act.    Our  members  favor  enhanced  access  to 
home-  and  community-based  long  term  care  —  but  that  access  must 
be  brought  about  for  the  appropriate  population  with  the 
appropriate  consideration  for  cost-effective  placement.  AHCA 
also  supports  measures  to  end  the  impoverishment  of  long  term 
care  recipients.    Perhaps  most  relevant  to  this  hearing,  AHCA 
strongly  supports  federal  standards  and  consumer  protection  for 
private  long  term  care  insurance  —  so  long  as  those  federal 
standards  do  not  raise  the  cost  of  long  term  care  policies  out  of 
the  reach  of  those  who  would  otherwise  benefit  from  coverage. 

In  particular/  I  would  like  to  raise  a  number  of  concerns 
regarding  the  specifics  of  the  long  term  care  provisions  of  the 
Health  Security  Act. 

EXPANSION  OF  HOME-  AND  COMMUNITY-BASED  LONG  TERM  CARE 

The  proposed  expansion  of  home-  and  community-based  is  probably 
the  long  term  care  component  of  the  bill  with  the  most  political 
and  popular  appeal  in  the  short  run.    However,  it  is  also  likely 
to  become  the  long  term  care  component  that  poses  the  most 
difficult  fiscal  and  political  problems  in  the  long  run. 

The  Health  Security  Act  would  create  a  new  "capped  entitlement" 
program  for  home-  and  community-based  long  term  care.  The 
proposed  program  would  provide  a  broad  array  of  long  term  care 
services  —  regardless  of  age  or  income  —  to  a  broadly  defined 
disabled  population.    The  federal  government  would  provide  most 
of  the  funding  under  a  federal/state  partnership.  Federal 
funding  would  be  capped  based  on  the  estimated  cost  of  serving 
the  disabled  population.    Eligibility  for  program  benefits  would 
be  based  on  need  for  assistance  with  at  least  three  out  of  five 
Activities  of  Daily  Living  (ADLs),  cognitive  impairment,  profound 
mental  retardation,  or  —  for  children  under  the  age  of  six  — 
dependence  on  technology  and  risk  of  institutionalization. 
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AHCA's  concerns  with  these  proposals  are  that  they,  in  fact,  may 
be  too  good  to  be  true.    We  have  serious  doubts  that  the  federal 
and  state  governments  can  provide  the  contemplated  long  term  care 
services  to  this  broad  a  disabled  population  at  the  costs 
currently  estimated.    This  skepticism  leads  us  to  wonder  what  the 
consequences  would  be  for  those  would-be  beneficiaries  who  expect 
more  than  the  program  can  afford  to  give  them,  for  taxpayers,  and 
for  long  term  care  providers.    How  would  states  hold  program 
expenditures  to  their  capped  allotments?    What  would  happen  to 
disabled  individuals  who  meet  the  program' s  functional  criteria 
and  expect  long  term  care  services  that  a  state  cannot  afford  to 
render? 

Believing  as  we  do  in  the  need  for  a  strong  private/public 
partnership  in  long  term  care,  the  President's  proposal  for  an 
ambitious  new  government  program  for  home-  and  community-based 
long  term  care  presents  other  concerns  as  well.    Our  members  are 
concerned  that,  having  heard  of  the  President's  plans  for  a  new 
entitlement  for  long  term  care,  most  Americans  will  believe  that 
there  is  no  longer  any  need  for  them  to  plan  for,  save  for,  or 
insure  against  the  costs  of  long  term  care.    If  this  sounds 
pessimistic,  consider  that  after  more  than  25  years  of  Medicare, 
a  public  opinion  survey  conducted  for  the  Employee  Benefit 
Research  Institute  by  the  Gallup  Organization  this  past  summer 
found  that  45  percent  of  respondents  believe  that  Medicare  pays 
for  long  term  care. 

The  proposed  capped  entitlement  for  home-  and  community-based 
long  term  care  raises  a  few  other  concerns  from  the  standpoint  of 
coordination  with  other  sources  of  long  term  care  financing  — 
both  public  and  private.    First,  states  might  find  the 
coordination  of  disjointed  long  term  care  programs  to  be  akward 
and  cumbersome.    While  the  remaining  Medicaid  long  term  care 
program  would  require  one  kind  of  eligibility  determination  for 
the  elderly  and  the  impoverished,  the  new  home-  and  community- 
based  program  would  require  a  different  eligibility 
determination.    Second,  because  of  the  proportionately  larger 
federal  match  for  the  new  home-  and  community-based  program, 
states  might  face  temptation  to  de-institutionalize  Medicaid 
beneficiaries  —  even  beneficiaries  who  would  not  be  well  or 
cost -effectively  served  in  a  home  or  community  setting.  Third, 
to  the  extent  that  a  capped  entitlement  leaves  doubt  as  to  who  or 
what  a  state  will  be  able  to  cover  in  a  given  year,  the  new 
program  could  be  quite  difficult  to  coordinate  with  private  long 
term  care  insurance. 

In  sum,  regarding  the  President's  proposals  for  a  new  capped 
entitlement  to  home-  and  community-based  long  term  care  services, 
AHCA  favors  an  approach  that  makes  the  entire  long  term  care 
continuum  stronger  and  more  accessible.    The  nation's  frail 
elderly  will  continue  to  need  access  to  nursing  facility  services 
as  well  as  home-  and  community-based  care.    Although  appropriate 
for  many,  home-  and  community-based  long  term  care  is  not 
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appropriate  for  still  many  other  disabled  individuals  for  whom 
nursing  facility  care  is  both  necessary  and  cost-effective. 
Therefore,  the  Administration  and  Congress  must  not  strengthen 
one  part  of  the  long  term  care  continuum  to  the  detriment  of 
another. 

FEDERAL  STANDARDS  AND  TAX  INCENTIVES  FOR  LONG  TERN  CARE  INSURANCE 

AHCA  is  especially  pleased  that  the  Health  Security  Act  includes 
provisions  to  establish  minimum  federal  standards  for  long  term 
care  insurance  and  to  clarify  the  federal  tax  treatment  of 
private  long  term  care  insurance.    Both  of  these  steps  will  help 
to  establish  the  value  of  long  term  care  insurance  in  the  eyes  of 
consumers  and/  therefore,  help  private  insurance  to  realize  its 
potential  in  financing  long  term  care. 

Of  some  concern/  however,  is  the  Health  Security  Act's  proposed 
requirement  that  all  policies  provide  for  nonforfeiture  of 
benefits  in  the  event  of  a  policy  lapse.    Because  of  the  cost 
that  this  feature  adds,  and  our  preference  for  flexibility  and 
consumer  choice/  our  Association  would  prefer  that  nonforfeiture 
be  a  required  policy  option.    However,  if  nonforfeiture  is  to  be 
a  required  feature  of  all  private  long  term  care  insurance 
policies/  the  benefit  must  be  designed  in  a  way  that  maintains 
policy  affordability.    It  is  our  hope  that  AHCA  can  help  the 
Energy  and  Commerce  Committee  in  this  regard. 

CONCLUSION 

Necessity  and  pragmatism  shows  clearly  that  government  cannot  and 
should  not  try  to  take  on  the  entire  burden  of  long  term  care. 
Private  sector  ways  and  means  must  be  harnessed  in  partnership 
'  with  public  programs  and  resources.    In  order  to  form  the 
required  partnership/  Congress  should  seek  to  maximize  the  role 
of  private  long  term  care  insurance  through: 

*  federal  standards  and  consumer  protections: 

*  tax  clarification  for  long  term  care  insurance  products; 
and 

*  ■  public  education. 

AHCA  is  pleased  to  see  that  the  President's  health  care  reform 
legislation  includes  these  measures. 

For  the  required  long  term  care  private/public  partnership  to 
succeed/  the  Congress  must  avoid: 

*  over-regulation  of  long  term  care  insurance; 

*  disincentives  to  appropriate  and  cost-effective  long  term 
care  placement; 

*  expectations  for  government  programs  that  those  programs 
cannot  meet; 

*  overcommitment  of  federal  and  state  fiscal  resources;  and 

*  lack  of  clarity  between  public  and  private  roles. 

AHCA  is  committed  to  working  with  Congress  and  the  Administration 
to  help  avoid  these  potential  policy  problems. 

AHCA  is  pleased  that  the  Clintons,  the  Congress,  and  the  public 
are  talking  about  long  term  care  in  the  context  of  health  care 
reform  —  and  we  are  pleased  to  have  been  invited  to  be  a  part  of 
that  conversation.    Again,  thank  you  for  your  attention  and  your 
consideration. 
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Mrs.  Collins.  Thank  you  very  much.  Mr.  Firman? 

STATEMENT  OF  JAMES  P.  FIRMAN 

Mr.  Firman.  Ladies  and  gentlemen,  thank  you  for  the  oppor- 
tunity to  comment  on  those  sections  of  the  Health  Security  Act  that 
address  long-term  care  insurance,  Medigap,  and  other  forms  of  sup- 
plemental coverage.  In  my  written  testimony,  I  provide  detailed 
comments  in  several  sections  of  the  bill,  but  let  me  summarize  for 
you  a  few  of  our  conclusions  and  recommendations. 

We  think  that  title  3,  part  3  of  the  Health  Security  Act  will  pro- 
vide an  excellent  and  much  needed  framework  for  regulating  pri- 
vate long-term  care  insurance.  Much  of  the  specific  language  is  con- 
sistent with  the  recommendations  we  have  made  to  this  committee 
and  others  in  Congress  over  the  past  several  years. 

We  strongly  support  most  of  the  key  elements  of  the  proposed 
legislation,  including  national  minimum  standards  that  will  be  ap- 
plied to  every  State,  assigning  the  Secretary  of  HHS,  and  a  Na- 
tional Advisory  Council  the  responsibility  for  developing  most  of 
the  regulation,  focusing  on  a  process  for  developing  appropriate 
regulations,  rather  than  legislating  details,  and  providing  Federal 
funds  for  enforcement  and  consumer  protection. 

Despite  our  great  enthusiasm  for  the  general  framework,  we 
have  several  recommendations  for  specific  improvements.  We  think 
it  is  essential  that  there  be  adequate  consumer  representation  on 
the  National  Long-Term  Care  Insurance  Advisory  Council.  This  is 
critical  to  the  integrity  of  the  process  and  to  the  quality  of  the  re- 
sults. 

We  would  also  like  to  see  a  stronger  link  between  the  rec- 
ommendations of  the  advisory  council  and  the  actions  actually  to 
be  taken  by  the  Secretary. 

We  urge  that  discretionary  groups  be  specifically  included  in 
those  sections  of  the  legislation  that  address  sales  and  marketing 
practices  of  employer  groups  and  membership  associations. 

Consumer  protections  against  post-claims  underwriting  should 
also  be  strengthened.  Section  7  of  the  current  NAIC  Long-Term 
Care  Model  Act  is  considerably  stronger  than  the  proposed  lan- 
guage and  should  be  the  basis  for  Federal  law  in  this  area. 

We  recommend  that  a  new  section  be  added  regarding  modifica- 
tion to  private  long-term  care  insurance  benefits,  to  dovetail  with 
public  long-term  care  coverage.  Given  the  intent  to  phase  in  public 
coverage  for  home  and  community-based  care,  some  action  is  clear- 
ly needed  to  ensure  that  private  insurance  is  a  true  complement  to 
public  coverage  to  prevent  the  possibility  of  windfall  profits  to  cur- 
rent insurers  and  to  remove  the  potential  reason  not  to  purchase 
private  insurance. 

Regarding  the  tax  treatment  of  private  policies,  we  strongly  sup- 
port clarification,  but  we  urge  that  the  Congressional  Budget  Of- 
fices conduct  a  study  of  the  expected  benefits  and  costs  of  these 
proposed  tax  expenditures.  We  believe  this  should  not  be  an  ideo- 
logical question,  but  a  dollars  and  cents  question.  Who  is  going  to 
benefit  and  what  is  it  going  to  cost? 

Title  4,  subtitle  (a)  proposes  considerably  fewer  changes  for  the 
regulation  of  Medigap  policies.  This  is  largely  due  to  the  fine  work 
of  this  committee  in  OBRA  90. 
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We  strongly  support  the  new  requirement  that  all  issuers  have 
an  annual  open  enrollment  period  of  at  least  30  days.  However,  we 
recommend  additional  language  ensuring  that  Medicare  bene- 
ficiaries of  all  ages  will  have  a  6-month  open  enrollment  period 
when  they  first  enroll  in  Part  B. 

The  Health  Security  Act  should  also  address  two  other  issues  re- 
lated to  Medigap  coverage.  The  NAIC  should  be  given  specific  in- 
structions to  modify  the  10  standardized  benefits  packages  to  re- 
flect the  expected  changes  in  Medicare,  particularly  as  they  affect 
prescription  drugs. 

In  addition,  Congress  still  needs  to  make  technical  corrections  to 
OBRA  90  regarding  the  sale  of  policies  that  duplicate  existing  cov- 
erage. 

Regarding  supplemental  health  benefits  for  members  of  health 
care  alliances,  we  see  a  need  to  clarify  that  employers  and  associa- 
tions can  limit  coverage  to  members  of  their  group,  but  they  must 
accept  every  member  of  that  group  who  applies  for  coverage. 

We  are  also  very  concerned  about  the  potential  proliferation  of 
discretionary  groups  established  specifically  to  obtain  preferential 
rates  on  supplemental  health  benefits  policies. 

Other  than  these  relatively  few  provisions,  States  will  be  free  to 
regulate  these  supplemental  benefits  policies  however  they  choose. 
The  unfortunate  history  of  Medigap  insurance  tells  us  that  we 
should  expect  an  inefficient  and  problematic  marketplace  charac- 
terized by  low  value  products  and  questionable  coverage. 

Given  the  expected  marginal  nature  of  these  products,  there  may 
not  be  any  compelling  Federal  reason  for  greater  Federal  interven- 
tion at  this  time.  However,  we  would  like  to  see  the  National 
Health  Board  monitor  developments  in  this  area  and  be  authorized 
to  develop  further  regulations  later  if  needed. 

On  the  other  hand,  there  is  a  clear,  compelling  Federal  interest 
in  cost-sharing  plans.  From  a  consumer  perspective,  these  cost- 
sharing  plans  will  be  considered  an  integral  part  of  their  basic  cov- 
erage. Therefore,  we  support  the  proposed  rules  for  offering  cov- 
erage, prohibitions  on  coverage  for  copayments  established  under 
section  1135,  and  requirements  for  loss  ratios  of  at  least  90  per- 
cent. 

In  conclusion,  United  Seniors  Health  Cooperative  strongly  sup- 
ports the  general  thrust  and  most  details  of  the  Health  Security 
Act,  regarding  regulation  of  long-term  care  insurance,  Medigap  and 
other  forms  of  supplemental  coverage.  We  urge  Congress  to  care- 
fully consider  the  changes  we  have  proposed  to  strengthen  the  leg- 
islation. We  are  prepared  to  work  with  Members  of  Congress  in 
any  ways  we  can  to  ensure  the  best  possible  result. 

Thank  you. 

[The  prepared  statement  of  Mr.  Firman  follows:] 
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Ladies  and  gentlemen,  my  name  Is  James  Firman.  I  am 
President  of  the  United  Seniors  Health  Cooperative. 
Thank  you  for  the  opportunity  to  comment  on  the 
sections  of  the  Health  Security  Act  that  address  long- 
term  care  insurance,  Medigap  insurance  and  other  types 
of  supplemental  health  insurance. 

United  Seniors  Health  Cooperative  (USHC)  is  a  non- 
profit consumer  organization  that  helps  people  to  be 
informed  consumers  of  health  care  and  health  insurance. 
USHC  does  not  sell,  endorse  or  receive  any  money  from 
the  sale  of  insurance  products.  Each  year,  USHC  staff 
and  volunteers  counsel  and  educate  several  thousand 
consumers  about  Medigap,  long-term  care  insurance  and 
other  types  of  supplemental  insurance.  We  have  written 
several  books  for  consumers  and  professionals  on  health 
insurance.  USHC  has  conducted  several  Foundation- 
sponsored  research  studies  on  various  aspects  of 
Medigap  and  long-term  care  insurance.  For  the  past 
four  years,  we  have  worked  closely  with  the  NAIC  to 
implement  the  Medigap  provisions  of  OBRA  1990  and  to 
develop  better  model  laws  and  regulations  for  private 
long-term  care  insurance. 

Because  I  have  had  only  a  few  days  to  examine  the 
actual  legislation,  please  consider  my  remarks  and 
recommendations  about  various  sections  of  the  Health 
Security  Act  to  be  somewhat  preliminary. 


M.  GORDON  TIGER 
Virginia  Regional  Representative 
E  MORGAN  WILLIAMS 
President.  Williams  6r  Associates 
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Long-Term  Care  Insurance 

The  Health  Security  Act  proposes  major  and  much  needed  changes  in 
the  regulation  of  private  long-term  care  insurance.  Title  II,  Part 
3  addresses  regulation  of  private  long-term  care  insurance  and 
Title  VII,  Subtitle  G  addresses  tax  treatment  of  long-term  care 
insurance  premiums  and  benefits. 

In  our  opinion,  Title  II,  Part  3  provides  an  excellent  general 
framework  for  regulation  of  private  long-term  care  insurance. 
These  changes  are  consistent  with  recommendations  USHC  has  made  to 
this  Committee  and  others  in  Congress  over  the  past  several  years. 
Specifically,  the  bill  contains  several  key  elements,  which  we 
strongly  support,  including: 

1.  Enacting  national  niniaua  standards  which  are  to  be  applied 
in  every  state.  This  approach  has  led  to  dramatic 
improvements  in  the  Medigap  market  and  is  even  more  sorely 
needed  for  long-term  care  insurance. 

2.  Assigning  to  the  Secretary  of  HHS  the  responsibility  for 
developing  most  of  the  specific  regulations  with  the  help  of 
a  National  Advisory  Council.  Given  the  very  ambitious  task 
of  developing  comprehensive  regulations,  we  strongly  support 
assigning  the  responsibility  to  a  federal  agency  with 
sufficient  advisors,  professional  staff  and  financial 
resources  to  do  the  job  right. 

3.  Establishing  a  good  process  for  developing  appropriate 
regulations,  rather  than  specifying  the  details  of  regulations 
in  the  legislation.  Given  the  complexity  of  many  specific 
regulatory  issues  to  be  addressed  and  the  need  for  more 
analysis,  we  believe  the  bill  appropriately  avoids  the 
temptation  to  legislate  details  in  most  areas. 

4.  Recognizing  and  providing  funding  for  both  enforcement  and 
consumer  education  regarding  long-term  insurance.  Both  of 
these  areas  are  critical  to  improving  the  marketplace  for 
private  long-term  care  insurance. 

Despite  our  great  enthusiasm  for  most  of  Title  II,  Part  3,  we 
recommend  consideration  of  specific  improvements  to  several 
sections.  The  comments  that  follow  are  limited  to  those  sections 
which  we  think  need  to  be  changed  or  clarified. 

Section  2301  requires  that  states  comply  with  several  sections  of 
the  current  NAIC  Model  Act  and  Regulations  until  the  time  that  new 
federal  standards  are  developed  and  become  effective.  We  support 
all  of  the  specific  requirements  However,  we  strongly  urge  that 
section  2301(2) (h)  which  concerns  sales  through  employers  or 
membership  organizations  be  expanded  to  include  discretionary 
groups.     Discretionary  groups  have  been  the  source  of  the  most 
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egregious  abuses  in  the  group  market:  To  exclude  them  from  this 
section  would  vitiate  the  intent  and  effectiveness  of  the  entire 
section. 

Section  2302  establishes  a  National  Long  Term  Care  Insurance 
Advisory  Council.  Section  2302(b)(1)  states  the  Council  shall 
consist  of  five  members,  each  of  whom  has  substantial  expertise  in 
matters  relating  to  the  provision  and  regulation  of  long-term  care 
insurance.  We  strongly  urge  that  one  or  more  of  these  seats  be 
designated  for  persons  with  suitable  expertise  who  represent 
consumer     interests     and     perspectives.  Adequate  consumer 

representation  is  essential  to  the  integrity  of  the  process  as  well 
as  the  quality  of  the  final  results. 

Section  2302 (i)  describes  activities  of  the  Advisory  Council.  We 
recommend  that  this  language  be  strengthened  to  require  the  Council 
to  consult  with  consumers,  industry  representatives,  service 
providers  and  other  interested  parties. 

Sections  2321  discusses  many  specific  areas  for  which  the  Secretary 
will  develop  federal  standards  and  requirements.  We  agree  about 
the  need  for  and  appropriateness  of  virtually  every  aspect  of  this 
section.  However,  section  2321(e)(2),  which  requires  companies  to 
provide  comparisons  of  their  policies  to  policies  offered  by  other 
private  insurers,  is  neither  appropriate  nor  feasible.  It  is 
unreasonable  to  ask  a  company  to  provide  an  unbiased  comparison  of 
its  product  with  those  of  competitors.  We  believe  that  the 
approach  used  in  Section  4012(f)(1)  regarding  information  on 
Medigap  insurance  would  be  a  better  way  to  achieve  the  same 
objective. 

Section  2324  addresses  many  important  requirements  related  to  sales 
practices.  It  is  very  important  that  Section  2324(g)  regarding 
sales  through  employers  or  membership  organizations  be  expanded  to 
include  discretionary  groups.  Without  this  change,  we  will  have 
a  good  law  that  applies  only  to  those  groups  that  least  need  to  be 
regulated.  ' 

Section  2325(c)  addresses  the  rights  of  insurers  to  cancel  or  deny 
benefits  based  on  fraud  or  non-disclosure.  This  section  limits 
the  ability  of  insurers  to  practice  post-claims  underwriting.  The 
provisions  in  the  proposed  legislation  are  considerably  weaker  than 
the  prohibitions  against  post-claims  underwriting  that  are  already 
in  Section  7  of  the  NAIC  Long  Term  Care  Model  Act.  We  recommend 
that  the  current  NAIC  language  be  used  as  the  basis  for  federal 
law  in  this  area. 

Section  2361  authorizes  grants  for  consumer  education  to  states,' 
alliances  and  national  organizations.  This,  effort  could  have  a 
very  beneficial  effort  on  the  long-term  care  market.  However,  we 
have  serious  concerns  about  Section  2361(a)(3)  which  authorizes 
grants  to  national  organizations  representing  insurance  consumers. 
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long-term  care  providers  and  insurers.  This  provision  is  fraught 
with  potential  conflicts  of  interests.  It  is  unrealistic  to  expect 
that  organizations  that  have  a  vested  financial  interest  in  the 
sale  of  private  long-term  care  insurance  will  be  able  to  provide 
objective,  unbiased  information  and  counseling  to  prospective 
purchasers.  This  section  needs  a  clear  prohibition  against  grants 
to  organizations  where  there  may  be  such  conflicts  of  interests. 

Title  II,  Part  3  fails  to  address  an  important  issue: 
Modifications  of  private  long-term  care  insurance  benefits  to 
dovetail  with  public  long-term  care  coverage.  Most  long-term  care 
policies  currently  in  force  and  on  the  market  today  specifically 
say  that  they  will  not  pay  for  any  service  covered  by  a  government 
program.  Other  policies  are  silent  on  the  issue.  Only  a  few 
companies  (for  example  Metropolitan  Life)  have  specific  language 
in  their  policies  that  says  that  if  government  benefits  for  long- 
term  care  change,  the  company  will  make  appropriate  modifications 
in  the  private  coverage. 

The  Health  Security  Act  clearly  intends  to  phase  in  public  coverage 
for  home  and  community-based  long-term  care  that  will  not  be 
subject  to  a  means  test.  Some  action  is  needed  for  at  least  three 
reasons:  1)  to  ensure  that  private  insurance  becomes  a  true 
complement  to  public  coverage,  2)  to  prevent  the  possibility  of 
windfall  profits  to  current  insurers,  and  3)  to  remove  a  potential 
reason  not  to  purchase  private  insurance.  Our  recommendations  are 
as  follows: 

1.  New  policies  being  offered  for  sale  should  have  explicit 
language  stating  that  as  government  benefits  for  long-term  care 
change,  the  company  will  make  appropriate  modifications  in  the 
private  coverage  as  specified  by  the  Secretary.  These  changes 
should  be  cost-neutral  for  both  consumers  and  insurers. 

2.  Long  term  care  insurance  policies  currently  in  force  that 
provide  home  and  community  care  benefits  should  also  be  required 
to  amend  their  coverage  in  cost-neutral  ways  to  ensure  that  the 
introduction  of  new  public  benefits  doesn't  result  in  a  de  facto 
devaluation  of  private  insurance.  If  insurers  do  not  make  this 
change,  they  should  not  be  allowed  to  deny  benefits  because  of 
services  paid  for  by  the  new  public  program. 

Subtitle  G  of  Title  VII  addresses  the  tax  treatment  of  long-term 
care  insurance  policies  and  accelerated  death  benefits  under  life 
insurance  contracts.  We  agree  with  the  need  for- clarification  of 
the  tax  consequences  of  long-term  care  insurance.  We  agree  that 
benefits  paid  to  meet  long-term  care  needs  should  be  tax-exempt. 

However,  we  urge  more  study  on  the  question  of  whether  the  federal 
government  should  provide  tax  incentives  for  people  to  purchase 
private  long-term  care  insurance.  We  suggest  that  the  Committee 
ask  the  Congressional  Budget  Office  for  an  analysis  of  the  benefits 
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and  costs  oR.  this  proposed  tax  expenditure.  This  analysis  should 
include  estimations  and  projections  of: 

a)  the    likely    costs    to    the    federal    government    of  the 
proposed  tax  subsidies 

b)  how  many  consumers  in  various  income  categories  would 
benefit  from  these  tax  breaks. 

c)  the  likely  impact  on  the  overall  market  penetration  of 
long-term  care  insurance. 

d)  the  potential  savings  to  the  Medicaid  program  because  of 

more  people  having  private  long-term  care  insurance. 

In  our  view,  this  issue  should  be  considered  on  a  cost/benefit 
rather  than  an  ideological  basis.  Tax  subsidies  may  or  may  not  be 
the  most  efficient  way  to  encourage  more  consumers  to  purchase 
private  long-term  care  insurance.  For  example,  programs  such  as 
the  Robert  Wood  Johnson  Public/Private  Partnerships  may  be  a  less 
expensive  alternative.  Direct  subsidies  for  moderate- income 
individuals  might  also  be  more  cost-effective. 

Mediqap  Insurance 

The  Health  Security  Act  (Title  IV,  Subtitle  A)  proposes  relatively 
few  changes  for  Medicare  supplemental  policies. 

Section  4011  requires  all  issuers  of  Medigap  policies  to  have  an 
open  enrollment  period  (which  may  be  specified  by  the  Secretary) 
of  at  least  thirty  days  each  year.  This  is  an  important  market 
reform  that  is  consistent  with  the  rules  which  are  proposed  for 
other  types  of  health  insurance.  However,  we  believe  that  there 
are  two  issues  regarding  open  enrollment  that  should  be  clarified: 

1.  When  beneficiaries  first  enroll  in  Medicare  Part  B,  they 
should  still  be  entitled  to  a  six-month  open  enrollment 
period. 

2.  Both  the  annual  open  enrollment  period  and  the  initial  six- 
month  open  enrollment  period  should  apply  to  Medicare 
beneficiaries  of  all  ages,  not  just  those  over  the  age  of  65. 

Section  4012  instructs  the  Secretary  of  HHS  to  develop  and 
distribute  comparative  materials  about  all  Medicare  supplemental 
policies  issued  in  a  state  and  to  assess  each  insurance  company  for 
a  pro  rata  share  of  the  costs.  This  language  should  be  clarified 
to  allow  HHS  to  provide  contracts  or  grants  to  the  states  to  carry 
out  these  provisions. 
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We  recommend  that  two  other  issues  regarding  Medigap  insurance  be 
addressed  by  the  Health  Security  Act: 

1.  The  NAIC  should  be  given  specific  instructions  to  modify  the 
ten  standardized  benefit  packages  to  reflect  the  expected  changes 
in  Medicare  coverage.  Clearly,  Plans  H,  I  and  J  must  be  changed 
due  to  the  new  prescription  drug  benefit.  Proposed  changes  in  co- 
payments  for  other  services  (such  as  home  health  care)  may  also 
require  modifications  in  regulations  for  Medigap  coverage. 

2.  Congress  still  needs  to  make  technical  corrections  to  OBRA  1990 
regarding  the  sale  of  policies  that  duplicate  existing  coverage. 
The  Health  Security  Act  should  address  this  problem  in  case  the 
technical  corrections  are  not  included  in  other  legislation. 

Overall,  there  is  relatively  little  reform  needed  in  the  area  of 
Medigap  insurance.  This  is  largely  due  to  the  fine  work  of  this 
Committee  and  other  members  of  Congress  in  passing  the  Medigap 
reform  legislation  included  in  OBRA  1990. 


Supplemental  Insurance 

The  Health  Security  Act  (Title  I,  Subtitle  E ,  Part  2)  proposes 
different  approaches  to  regulating  supplemental  health  insurance 
for  consumers  who  purchase  their  primary  insurance  through  the 
health  alliances.  The  Act  addresses  two  types  of  policies: 
supplemental  health  benefits  policies  and  cost  sharing  policies. 

Supplemental  health  benefit  policies  provide:  a)  coverage  for 
services  and  items  not  covered  in  the  comprehensive  benefit 
package,  b)  coverage  for  services  and  items  in  the  package  for 
which  there  are  limits  on  amount r  duration  or  scope,  or  c)  both. 
Section  1422  sets  some  standards  for  these  policies.  Section  1442 
(b) (1)  requires  insurers  to  accept  for  enrollment  every  individual 
who  applies.  Section  1442(b)(2),  which  provides  exceptions  for 
certain  offerors  needs  should  more  clearly  state  that  although 
employers  and  associations  can  limit  coverage  to  members  of  their 
group,  they  must  accept  for  enrollment  every  member  of  the  group 
who  seeks  such  enrollment.  We  don't  think  this  exception  should 
apply  to  discretionary  groups  which  are  established  primarily  for 
buying  and  selling  insurance.  We  are  concerned  about  a  potential 
proliferation  of  discretionary  groups  established  specifically  to 
obtain  preferential  rates  on  supplemental  health  benefit  policies. 
We  believe  this  would  be  contrary  to  the  spirit  and  intent  of  this 
section. 

We  support  the  other  provisions  of  Section  1442  regarding 
prohibitions  on  the  sale  of  duplicate  coverage,  restrictions  on 
certain  marketing  abuses,  and  the  availability  of  civil  monetary 
penalties . 
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Other  than  these  relatively  few  provisions,  states  will  be  given 
a  free  hand  to  regulate  these  policies  however  they  choose.  The 
result  is  likely  to  be  a  rather  inefficient  and  problematic 
marketplace  with  many  low-value  products  that  offer  questionable 
coverage.  The  early  history  of  Medigap  insurance  is  likely  to 
repeat  itself  with  these  policies.  Congress  should  consider,  given 
the  expected  marginal  significance  of  these  policies,  whether  there 
is  any  compelling  reason  for  greater  federal  intervention. 

Unlike  the  supplemental  benefit  policies,  there  is  a  compelling 
federal  interest  in  the  cost-sharing  plans.  From  a  consumer 
perspective,  these  cost-sharing  plans  will  be  viewed  as  an  integral 
part  of  their  basic  coverage.  Therefore  it  is  appropriate  that  the 
legislation  (Section  1423)  specifies  rules  for  offering  coverage, 
prohibits  coverage  for  co-payments  established  under  section  1135, 
and  requires  loss  ratios  of  at  least  90%.  We  support  these 
provisions.  However,  I  would  recommend  that  Congress  seek 
clarification  on  the  respective  roles  of  the  alliances  and  the 
state  insurance  departments  in  approving  the  cost-sharing  plans  and 
in  enforcing  the  specified  standards. 

Conclusions 

United  Seniors  Health  Cooperative  strongly  supports  the  general 
thrust  and  most  of  the  specific  details  of  the  Health  Security  Act 
regarding  regulation  of  long-term  care,  Medigap,  and  other  forms 
of  supplemental  health  insurance.  We  urge  Congress  to  carefully 
consider  the  changes  we  have  proposed  to  strengthen  the 
legislation. 

The  Board  of  Directors  and  members  of  USHC  believe  Congress  has  a 
historic  opportunity  to  pass  legislation  that  will  greatly  improve 
health  insurance  for  all  Americans.  We  are  prepared  to  work  with 
members  of  Congress  in  any  ways  we  can  to  ensure  the  best  possible 
result. 
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Mrs.  Collins.  Thank  you. 

Mr.  Firman,  although  the  bill  calls  for  the  Secretary  to  promul- 
gate regulations  on  a  range  of  topics,  it  is  possible  that  the  regula- 
tions could  provide  even  a  lesser  degree  of  consumer  protection 
than  currently  exists  in  the  NAIC  model,  which  will  become  effec- 
tive until  such  regulations  are  in  place.  Now,  would  you  support  a 
provision  that  the  regulations  could  not  be  less  stringent  than 
those  in  NAIC? 

Mr.  Firman.  I  would  support — yes,  I  would  support  that.  Plus,  I 
would  also  support  language  to  strengthen  the  link  between  the 
recommendations  of  the  Advisory  Committee  and  what  the  Sec- 
retary actually  does.  Right  now,  the  bill  says  that  the  Advisory 
Council  makes  recommendations,  but  it  does  not  specify  that  the 
Secretary  necessarily  has  to  pay  attention  to  them.  I  think  there 
should  be  a  stronger  link  in  that  area. 

Mrs.  Collins.  Mr.  Nadel,  you  state  in  your  written  testimony 
that  long-term  care  insurance  is  not  an  appropriate  product  for  all 
people  to  purchase.  Do  you  think  the  bill  should  require  that  finan- 
cial guidelines  be  presented  to  and  discussed  with  potential  pur- 
chasers to  help  them  determine  whether  long-term  care  insurance 
is  appropriate  for  them? 

Mr.  Nadel.  Yes.  We  think  that  the  important  thing  is  that  con- 
sumers be  given  information  about  the  appropriateness  and  par- 
ticularly that  people  who  either  are  on  Medicaid  or  are  very  likely 
to  be  on  Medicaid,  due  to  low-income,  be  advised  that  this  may  not 
be  an  appropriate  purchase.  This  is  not  to  say  that  we  are  advocat- 
ing continued  Medicaid  financing  for  long-term  care.  As  long  as  we 
are  in  the  system  we  are  in,  people  should  be  fully  advised  of  their 
options. 

Mrs.  Collins.  Well,  it  seems  that,  at  this  point,  long-term  care 
insurance  is  only  appropriate  or  could  be  conceived  as  being  only 
appropriate  for  people  who  have  enough  money  or  enough  assets  to 
make  it  worth  their  while  to  spend  money  to  protect  those  particu- 
lar assets.  So,  I  guess  the  question  should  also  be,  should  the  bill 
require  that  some  kind  of  uniform  financial  guidelines  be  prepared 
or  presented? 

Mr.  Nadel.  Well,  I  do  not  know  if  we  would  go  as  far  as  to  say  j 
there  should  be  specific  guidelines,  because  different  people  may  be  I 
in  different  circumstances.  It  could  well  be,  for  example,  that  peo- 
ple of  low-income  have  relatives  or  children  who  would  not  wish  to 
see  their  parents  relying  on  Medicaid.  They  may  be  willing  to  put 
forth  the  premiums.  People  have  different  reasons. 

So,  while  we  do  advocate  that  there  be  information  given  and 
that  it  be  required  that  information  be  given  about  the  appropriate- 
ness, I  am  not  sure  we  would  go  as  far  as  saying  you  should  not 
buy  this  if  your  income  is  below  X  dollars.  On  the  other  hand,  there 
probably  should  be  uniformity  in  the  kind  of  advice  that  is  given, 
but  we  would  not  necessarily  put  a  dollar  limit  and  say  below  such 
and  such  an  income  you  should  not  have  this. 

Mrs.  Collins.  One  of  you  mentioned  the  T  word,  which  is  tax. 
I  could  not  help  but  wonder  that,  with  the  understanding  that  long- 
term  care  insurance  is  geared  toward  the  needs  of  the  more 
wealthy  Americans,  would  a  tax  benefit  for  the  purchase  of  long- 
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term  care  insurance  be  likely  to  benefit  anyone  who  does  not  have 
substantial  financial  assets?  Either  of  you.  Mr.  Nadel?  Mr.  Firman? 

Mr.  Firman.  Well,  I  agree  with  your  question.  I  have  not  seen 
any  analysis  of  what  these  tax  expenditure  are  going  to  cost,  what 
would  the  likely  cost  be  to  the  Federal  Government,  how  many  con- 
sumers, in  various  categories  would  benefit,  what  effect  would  it 
have  on  the  number  of  people  who  purchase  insurance,  and  would 
it  have  any  potential  savings  to  the  Medicaid  program?  I  think 
those  are  very  serious  questions.  We  are  in  an  era  of  budget  con- 
straints. What  will  it  cost  and  who  will  benefit  are  questions  that 
I  have  not  heard  any  answers  to. 

Mrs.  Collins.  Ms.  Bern,  in  your  written  testimony,  in  opposition 
to  mandatory  nonforfeiture  benefits,  you  stated:  "Since  most  con- 
sumers who  let  their  policies  lapse  do  so  in  the  first  2  years  of  cov- 
erage, there  would  be  no  value,  only  cost  in  requiring  nonforfeiture 
benefits."  Would  you  agree,  however,  that,  if  a  consumer  paid  pre- 
miums for  say  10  years,  then  there  should  be  some  kind  of 
nonforfeiture  benefit? 

Ms.  Bern.  I  certainly  think  nonforfeiture  benefits  should  be 
available  to  anyone  who  purchases  long-term  care  insurance.  My 
objection  is  to  forcing  someone  to  buy  non-forfeiture  benefits,  even 
if  it  is  an  informed  choice.  Many  people  would  rather  buy  a  richer 
home  health  or  nursing  home  benefit  and  use  their  money  that 
way,  instead  of  buying  the  nonforfeiture  protection.  I  think,  as  long 
as  it  is  an  informed  choice,  they  should  have  that  choice. 

Mrs.  Collins.  So,  you  do  not  agree  in  the  mandatory  business 
of  nonforfeiture? 

Ms.  Bern.  I  do  not  agree  that  it  should  be  mandatory. 

Mrs.  Collins.  Mr.  Willging,  you  do  not  either,  right? 

Mr.  Willging.  No.  I  would  agree  with  Ms.  Bern.  It  should  be  an 
option.  There  should  be  clear  information  available,  but  it  should 
be  a  benefit  which  is  up  to  the  individual  as  to  whether  he  or  she 
wishes  to  purchase  or  not  purchase  that  benefit. 

Mrs.  Collins.  Mr.  Firman? 

Mr.  Firman.  We  strongly  support  mandatory  nonforfeiture.  I 
would  like  to  point  out  that  the  National  Association  of  Insurance 
Commissioners,  after  3  years  of  deliberation,  has  also  taken  the  po- 
sition that  there  should  be  mandatory  nonforfeiture  in  all  long- 
term  care  insurance  policies. 

Mrs.  Collins.  Ms.  Spencer,  do  you  have  a  thought  on  this? 

Ms.  Spencer.  That  really  was  not  within  the  context  of  what  I 
am  prepared  to  speak  on  today.  However,  in  our  long-term  care,  we 
do  find  that  many  people  do  opt  out  of  the  nonforfeiture  benefits. 
So,  I  think  we  would  favor  a  choice. 

Mrs.  Collins.  I  am  not  going  to  leave  you  out,  Mr.  Nadel. 

Mr.  Nadel.  I  was  afraid  of  that.  We  support  the  NAIC,  which 
presents  a  consensus  opinion  of  insurance  commissioners  around 
the  country  that  these  benefits  be  mandatory. 

Mrs.  Collins.  Thank  you.  Mr.  Waxman. 

Mr.  Waxman.  Thank  you  very  much. 

Let  me  begin  with  a  question  for  the  entire  panel.  In  reading 
your  testimony,  I  have  come  away  with  a  sense  that  you  agree — 
all  of  you  agree — that  it  would  be  appropriate  and  timely  for  the 
Federal  Government  to  set  standards  and  guidelines  for  the  sale 
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and  marketing  of  private  long-term  care  policies.  Now,  there  may 
be  some  disagreements  among  you  as  to  the  actual  content  of  those 
standards,  but,  for  the  record,  are  you  all  in  agreement  that  the 
time  has  come  for  the  Federal  Government  to  act  in  this  area? 

Mr.  Firman.  Yes. 

Mr.  Willging.  Yes. 

Ms.  Spencer.  Yes. 

Ms.  Bern.  Yes. 

Mr.  Nadel.  Yes. 

Mr.  Willging.  It  will  never  happen  again. 

Mr.  Waxman.  I  ought  to  quit  while  I  am  ahead. 

Let  me  go  on  this  nonforfeiture  issue.  Ms.  Bern,  let  me  ask  you 
about  it.  As  you  know,  nonforfeiture  benefits  are  designed  to  pro- 
vide protection  for  consumers  who  have  purchased  long-term  care 
policies  in  the  event  such  a  policy  lapses.  These  benefits,  in  es- 
sence, provide  a  return  on  the  investment  the  policyholders  made 
through  the  premiums  he  or  she  paid  to  the  insurance  company 
over  time. 

As  you  have  noted,  the  Clinton  proposal  has  tried  to  address  this 
problem.  The  plan  requires  the  Secretary  to  develop  regulations 
that  establish  appropriate  nonforfeiture  benefits  for  long-term  care 
policies  that  lapse  for  any  reason,  other  than  death,  after  remain- 
ing in  effect  for  a  specified  period  of  time.  This  approach  is  similar 
to  the  one  taken  by  a  number  of  us  in  the  long-term  care  proposal 
we  introduced  in  the  last  Congress. 

Both  your  company  and  your  association  object  to  this  approach, 
on  the  grounds  that  these  provisions  would  result  in  higher  pre- 
mium costs  associated  with  the  provision  of  a  nonforfeiture  benefit. 
I  appreciate  that  concern  and  want  to  understand  better  why, 
given  both  your  numbers  and  those  of  GAO,  this  protection  should 
not  be  built  into  the  basic  policy  at  a  relatively  low  price? 

Ms.  Bern.  The  cost  of  a  nonforfeiture  benefit  is  much  higher  for 
younger  people  than  it  is  for  older  people  because  there  is  a  much 
longer  period  over  which  that  protection  occurs.  Therefore,  if  a 
younger  person,  say  a  45-year-old  is  buying  a  policy  with  a  $200 
premium,  the  cost  of  the  nonforfeiture  benefit  would  be  a  sizable 
portion  of  that  premium.  That  is  a  large  increment  if  that  person 
really  does  not  want  that  coverage.  What  I  am  proposing  is  that 
everyone  should  have  to  be  offered  a  nonforfeiture  benefit  and  per- 
haps even  sign  a  consent  form  saying  that  they  knowingly  turn 
down  the  offer.  But,  I  would  propose  that  someone  who  knows  what 
they  are  turning  down  should  not  have  to  buy  it  if  they  prefer  to 
use  their  money  on  another  benefit  option. 

Mr.  Waxman.  Well,  let's  look  at  the  GAO's  testimony  which 
states  that  about  20  percent  of  long-term  care  policies  lapse  during 
the  first  year  of  ownership  and  that  about  half  of  all  such  policies 
lapse  within  5  years.  HIAA  data  seem  to  indicate  that  50  percent 
of  lapses  are  due  to  reasons  other  than  deaths  or  replacement  poli- 
cies— reasons  such  as  cancellation  or  non-payment  of  premiums.  It 
seems  to  me  that  under  either  analysis,  without  some  sort  of 
nonforfeiture  benefit,  a  lot  of  consumers  are  just  going  to  lose  out. 

Given  these  significant  numbers  and,  as  far  as  I  know,  no  expec- 
tation that  these  figures  will  diminish,  shouldn't  the  basic  long- 
term  care  policy  protect  against  the  real  possibility  that  when  a 
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policy  lapses  no  benefits  will  be  paid,  even  though  premiums  have 
I     been  paid  for  many  years? 

Ms.  Bern.  It  is  our  experience  at  John  Hancock  and,  I  believe, 
|     according  to  an  industry  survey,  that  those  lapse  numbers  are  not 
borne  out  by  the  data.  Our  lapse  experience  is  between  7  and  8 
percent,  and  that  is  not  an  unusually  high  lapse  rate.  Many  people 
j     simply  will  keep  their  policies.  They  will  go  into  benefits  or  they 
will  die.  Relatively  few  people  will  ever  use  the  lapse  protection. 
Those  people  who  buy  it  and  use  it  will  of  course  be  glad  that  they 
j     bought  it;  but  those  people  who  had  to  buy  it  and  did  not  want  it 
i    will  not  be  so  happy. 

Mr.  Waxman.  Well,  it  seems  that,  if  the  numbers  are  as  high  as 
j    both  GAO  and  HIAA  are  saying  they  are,  one,  there  is  some  pre- 
:     dictability  to  this  problem,  and,  two,  the  costs  of  protecting  against 
!     it  could  be  spread  among  policyholders  at  a  relatively  low  cost.  You 
might  also  just  take  note  that  the  National  Association  of  Insur- 
!     ance  Commissioners  approved  standards  that  require  nonforfeiture 
j     benefits  for  all  long-term  care  policies.  I  obviously  find  that  we  dis- 
agree, but  I  did  want  to  point  those  issues  out.  Thank  you. 
Ms.  Bern.  Thank  you. 
Mrs.  Collins.  Mr.  Stearns? 
Mr.  Stearns.  Thank  you,  Madam  Chairwoman. 
Mr.  Firman,  I  appreciate  your  comment,  what  will  it  cost  and 
who  will  it  benefit?  We  are  all  concerned  with  that,  and  not  just 
with  long-term  care,  but  with  the  whole  program. 

Mr.  Willging,  my  question  to  you  is  your  written  testimony  refers 
to  the  proposed  Home  and  Community  Long-Term  Care  Program 
as  "capped  entitlement."  The  Health  Security  Act  explicitly  states 
that  nothing  in  the  Act  "shall  be  construed  to  create  an  entitlement 
in  individuals."  Could  you  please  elaborate  on  your  remarks? 

Mr.  Willging.  Well,  at  the  risk  of  being  profane,  I  would  like  to 
quote  a  statement  that  I  think  originated  in  the  Congress.  "If  it 
walks  like  a  duck,  if  it  talks  like  a  duck,  if  it  looks  like  a  duck, 
it  may  very  well  be  a  duck."  The  words  are  not  as  I  think  impor- 
tant as  in  fact  the  eligibility  criteria  within  that  home  and  commu- 
nity-based care  program.  Essentially,  there  are  no  financial  or  age 
requirements  in  terms  of  eligibility.  Furthermore,  it  has  been 
grossly  underfunded  in  terms  of  the  projections.  I  mean,  $65  billion 
over  5  years  does  not  come  close  to  dealing  with  the  needs  of  even 
the  severely  disabled. 

I  think  the  problem  is  going  to  be  the  political  pressures  which 
will  come  about  when  Aunt  Nellie,  on  August  13th,  1998  walks  into 
her  local  eligibility  office  and  says  I  now  want  this  program  for 
which  I  am  both  functionally  entitled,  as  well  as  entitled  in  terms 
of  age,  and  these  social  services  intake  manager  says  I  am  sorry, 
we  ran  out  of  our  money  2  days  ago.  I  think  the  political  pressures 
to  finally  make  that  non-entitlement  a  true  entitlement  will  be 
unwithstandable. 

Mr.  Stearns.  OK.  So,  I  think  you  are  sticking  by,  as  I  under- 
stand your  comment,  by  entitlement. 

This  is  perhaps  for  all  of  the  folks  on  the  panel.  Can  you  articu- 
late the  difference — I  have  heard  this  term  so  often  used,  I  am  a 
little  confused  between  public  and  private  responsibilities  for  long- 
term  care  under  President  Clinton's  proposal.  How  would  Govern- 
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ment  and  insurers  coordinate  the  public  and  private  sector  cov- 
erage under  this  new  program?  Would  Medicaid  persons  currently 
receiving  services  like  those  outlined  be  absorbed  under  the  Presi- 
dent's bill? 

Why  don't  we  start  with  Kathelen.  I  cannot  read  your  last  name. 

Ms.  Spencer.  I  am  sorry,  Congressman.  I  do  not  have  the  an- 
swer to  that  question. 

Mr.  Stearns.  Oh,  that  is  great.  I  respect  you.  Ms.  Bern? 

Ms.  Bern.  I  think  it  would  be  very  difficult  to  coordinate  the 
public  and  private  pieces  of  this,  because  each  State  would  have  a 
different  policy,  a  different  

Mr.  Stearns.  I  do  not  mean  to  be  rude.  Can  you  tell  me  the  dif- 
ference between  public  and  private?  Can  you  articulate  what  the 
difference  is? 

Ms.  Bern.  I  understand  the  private  term  to  refer  to  benefits  that 
are  a  result  of  a  private  long-term  care  insurance  policy;  whereas, 
a  public  program  would  be  provided  through  the  Health  Security 
Act,  or  other  Government  program.  That  is  how  I  am  referring  to 
it. 

Mr.  Stearns.  That  is  my  main  question.  I  do  not  mean  to  inter- 
rupt you.  Is  there  someone  on  the  panel  who  would  like  to  also? 
Mr.  Firman? 

Mr.  Firman.  Well,  as  I  understand  it,  essentially  Medicaid,  for 
nursing  home  coverage,  would  stay  essentially  the  same  as  it  is 
now.  In  addition,  there  would  be  a  new  public  program  to  provide 
home  and  community-based  care  for  people  who  meet  the  eligibility 
criteria. 

I  disagree  with  Mr.  Willging.  It  clearly  is  not  an  entitlement — 
and  individual  entitlement.  States  will  have  a  budget  and  they  will 
do  the  best  they  can  within  that  budget.  There  is  no  promise  of  any 
specific  service  package.  The  private  insurance  would  therefore 
dovetail  with  that. 

You  are  raising  what  I  consider  to  be  a  very  important  point  that 
is  not  in  this  bill.  There  is  no  discussion  about  how  private  long- 
term  care  insurance  will  coordinate  with  the  public  benefits.  If  you 
read  most  policies  now,  they  specifically  say  we  will  not  pay  for  a 
service  if  it  is  paid  for  by  the  Government.  Other  policies  are  silent 
on  this  issue  and  only  a  few,  such  as  the  policy  offered  by  Met  Life, 
says  that,  if  Government  benefits  change,  we  will  change  our  cov- 
erage. We  think  this  needs  to  be  changed  so  that,  clearly,  consum- 
ers will  not  be  concerned  about  creating  windfall  profits  or  having 
their  private  benefits  vitiated.  There  is  a  need  for  a  coordination 
of  benefits  clause  in  the  new  private  insurance. 

Mr.  Stearns.  Mr.  Willging. 

Mr.  Willging.  I  have  got  a  simplistic  definition.  When  I  pay  for 
the  services  I  am  receiving  it  is  private.  When  you  pay  for  my  serv- 
ices, it  is  public. 

Mr.  Stearns.  OK. 

Mr.  Willging.  The  question  is  when  should  your  tax  dollars  be 
utilized  to  pay  for  the  services  I  need?  I  think  there  is  a  critical 
role  for  public  funding  for  those  who  cannot  afford  to  care  for  them- 
selves. By  the  way,  on  President's  Home  and  Community-Based 
Care  Program,  I  strongly  support  that  provision,  with  one  excep- 
tion. I  support  the  expansion  of  alternatives  across  the  continuum 
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law  of  long-term  care.  My  only  problem  is  essentially  there  is  no 
financial  criteria  for  eligibility.  That  makes  it  your  responsibility  to 
pay  for  my  services,  no  matter  whether  I  could  afford  to  pay  for 
them  myself  or  not. 

Mr.  Nadel.  Well,  I  agree  with  the  distinction  drawn  between 
public  and  private.  I  would  say  that  we  would  support  a  robust  pri- 
vate market.  We  think  that  market  would  become  more  robust  with 
the  adoption  of  the  kind  of  consumer  protection  measures  con- 
templated in  the  bill,  so  that  people  would  have  confidence  in  the 
product  and  know  what  they  are  buying. 

Mr.  Stearns.  My  time  has  expired.  Thank  you,  Madam  Chair- 
woman. 
Mrs.  Collins.  Mr.  Wyden. 
Mr.  Wyden.  Thank  you,  Madam  Chairwoman. 
I  think  listening  to  all  of  you,  it  sounds  like  we  are  making  some 
headway  in  terms  of  trying  to  set  out  some  standards  that  would 
really  meaningfully  protect  the  consumer.  I  am,  at  this  point,  I 
guess  more  concerned  about  enforcement  than  anything  else,  be- 
cause the  history  of  enforcement  is,  at  best,  we  have  seen  a  sad 
sack  State  enforcement  effort,  if  you  look  nationally. 

Why  don't  we  start  with  this  matter  of  inflation  protection,  Mr. 
Nadel.  Let  me  ask  you  how  you  would  envisage  enforcement  work- 
ing there?  Now,  you  are  talking  about  how  senior  citizens  would 
get  inflation  protection,  unless  they  sign  their  rights  away.  Now,  I 
can  see  agents  just — particularly,  given  what  we  saw  when  we  sent 
the  senior  citizens  undercover— just  telling  senior  citizens  to  sign 
it  away  automatically,  and  then  people  have  all  of  their  benefits 
eaten  up  by  inflation. 

Now,  what  is  in  the  legislation,  in  terms  of  trying  to  raise  en- 
forcement standards  where  we  have  a  problem  based  on  the  reports 
that  you  all  have  been  issuing  for  the  better  part  of  a  decade  now? 

Mr.  Nadel.  Well,  the  inflation  protection  in  the  administration's 
bill  is  pretty  much  the  same  as  in  the  NAIC  Model  Act.  That  is, 
it  is  a  mandatory  offer  of  inflation  protection,  and  not  a  mandatory 
feature  of  the  premium. 

In  terms  of  enforcement,  there  is  no  specific  enforcement  mecha- 
nism in  that  provision.  Rather,  there  are  a  series  of  enforcement 
mechanisms  at  the  end  of  the  section  on  long-term  care,  which 
vests  enforcement  in  the  States  which,  as  you  know,  have  been 
variably  successful.  There  is  a  fairly  draconian  provision  in  the  bill. 
I  do  not  use  draconian  in  a  negative  sense.  I  think  it  is  a  rather 
large  club  which  simply  says  to  the  industry  you  cannot  sell  this 
product  in  a  State  that  does  not  meet  the  enforcement  provisions 
of  the  law.  This,  of  course,  is  a  rather  ingenious  device  to  give  the 
industry  a  rather  substantial  incentive  to  make  sure  that  the  In- 
surance Commissions  in  the  States  are  doing  their  jobs.  It  is  rather 
clever  I  should  think. 

Mr.  Wyden.  What  about  the  idea  of  trying  to  have  some  senior 
citizens  involved  in  the  various  Insurance  Departments  testing, 
sort  of  like  we  did  when  we  were  out  looking  at  the  long-term  care 
area?  I  mean,  we  were  just  stunned  by  the  level  of  misrepresenta- 
tion here  as  recently  as  a  couple  of  years  ago.  I  mean  the  industry 
comes  to  these  hearings  constantly  and  says  everything  is  getting 
better,  we  are  cleaning  up  our  act,  we  are  doing  a  better  job.  We 
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went  out  and  got  on  tape  some  of  the  most  flagrant,  outlandish 
misrepresentations  imaginable.  I  still  have  great  reservations 
about  what  is  going  to  happen  in  the  enforcement  area.  What 
would  you  think  of  the  idea  of  adding  to  this  in  the  State  Insurance 
Departments  and  people  who  would  do  some  testing? 

Mr.  Nadel.  I  think  that  anything  that  the  Insurance  Depart- 
ments do  to  test  what  is  in  the  market,  very  similar  to  the  kind 
of  civil  rights  enforcement  testing  that  goes  on  in  the  housing  mar- 
ket, would  be  appropriate,  consistent  with  proper  protection  of  ev- 
eryone's civil  liberties.  So,  that  seems  like  an  idea  that  would  have 
merit.  I  would  not  think  it  ought  to  be  written  into  the  law.  In 
terms  of  a  strategy  for  a  State  Insurance  Department,  it  would 
seem  like  a  pretty  good  idea. 

Mr.  Wyden.  A  question  for  you,  Ms.  Bern,  and  Ms.  Spencer.  I 
have  great  reservations  about  dread  disease  policies  which  are  still 
going  to  be  allowed  under  this  legislation.  In  my  view,  it  does  not 
make  anymore  sense  for  a  consumer  to  be  health  insurance  disease 
by  disease  than  it  would  to  purchase  fire  insurance  for  your  house 
room  by  room.  We  have  seen  again  Mr.  Nadel  just  churning  out  re- 
ports talking  about  how  these  dread  disease  policies  are  not  of 
much  value.  Would  you  all  support,  as  representatives  of  the  indus- 
try, at  least  setting  out  some  Federal  standards  for  dread  disease 
coverage  so  we  could  make  sure  that  what  you  all  have  said  you 
have  wanted — that  people  do  get  some  value  out  of  these  policies — 
that  that  actually  happened? 

Ms.  Bern.  I  will  defer  to  Ms.  Spencer.  We  do  not  sell  dread  dis- 
ease. 

Ms.  Spencer.  OK.  Yes.  We  would  be  supportive  of  that.  I  would 
like  to  say  too  that  a  conundrum  that  we  have  found  in  another 
area  is  that  when  the  Federal  body  is  mandating  standards  and 
the  States  are  charged  with  approving  rates,  sometimes  there  is  a 
problem  because  you  run  into  issues  of  the  States  being  charged 
with  solvency  and  consumer  protections,  though  we  would  promote 
one  body  having  the  whole  picture.  Certainly,  we  would  agree.  We 
would  support  companies  continuing  to  have  the  flexibility  to  make 
innovations  in  benefits.  Ours  is  a  consumer-driven  market,  and  we 
do  like  to  be  able  to  introduce  new  things.  Certainly,  we  would 
agree  with  some  basic  standards. 

Mr.  Wyden.  Madam  Chairwoman,  my  time  is  up.  If  we  could 
have  the  HIAA  furnish  to  you  and  to  Chairman  Waxman  what  they 
would  be  willing  to  accept  in  terms  of  Federal  standards  on  dread 
disease  policies,  I  think  that  would  be  something  that  would  help 
us  move  along  on  this. 

Mrs.  Collins.  That  is  a  request  that  we  will  make.  Thank  you 
very  much. 

Mr.  Wyden.  Thank  you. 

Mrs.  Collins.  Without  objection. 

Mr.  Greenwood. 

Mr.  Greenwood.  Thank  you,  Madam  Chairwoman. 

I  would  like  to  hear  from  each  of  you  as  to  whether  you  believe 
that,  in  some  way,  this  long-term  care  should  be  a  means  tested. 
If  you  think  it  should  be  means  tested,  where  should  we  draw  that 
line? 


II 


259 

Mr.  Nadel.  Mr.  Greenwood,  our  work  really  was  concerning  just 
the  private  components.  We  would  have  no  position  on  the  extent 
to  which  it  should  be  means  tested. 
Mr.  Greenwood.  You  can  get  away  with  that. 
Ms.  Bern.  We  feel  very  firmly  that  people  should  be  encouraged 
to  take  care  of  their  own  long-term  care  needs,  if  they  can  afford 
|     private,  long-term  care  insurance.  One  of  the  reasons  is  very  prac- 
tical. There  is  simply  not  enough  money  to  go  around.  The  long- 
'     term  care  cost  is  exorbitant.  It  is  growing  every  day.  If  we  do  not 
|     find  some  way  of  bringing  the  public  and  private  parts  together, 
!     there  will  simply  never  be  enough  money.  So,  we  would  encourage 
a  means  test  whereby  people  who  could  afford  insurance  would  not 
I     get  direct  benefits. 

Mr.  Greenwood.  OK. 

Ms.  Spencer.  I  would  agree  with  Ms.  Bern. 

Mr.  Willging.  Absolutely.  As  I  suggested,  Mr.  Greenwood,  I 
think  the  provisions  for  home  and  community-based  care  in  the 
President's  bill  are  overdue.  We  need  to  emphasize  and  redress,  if 
you  will  the  imbalance  which  has  always  existed,  in  favor  of  insti- 
tutional care  through  public  funding.  When  you  talk  about  $65  bil- 
I  lion,  which  is  the  current  price  tag,  divided  by  the  3  million  se- 
verely disabled  Americans,  Mr.  Josh  Weiner  suggested  to  the  Ways 
and  Means  Committee  last  Tuesday  would  be  covered,  we  are  talk- 
ing about  $5,000  per  individual.  There  is  no  one  in  my  field  who 
thinks  that  you  can  care  for  a  severely  disabled  American  for 
$5,000  per  year.  Clearly,  the  concept  of  the  public/private  partner- 
ship is  applicable  to  this  home  and  community-based  program,  as 
it  is  across  the  board  in  long-term  care,  which  allows  us  to  use 
scarce  Federal  resources  for  those  who  in  fact  do  not  have  the 
wherewithal  to  pay  their  own  way  and  allows  the  private  sector, 
where  people  do  have  the  resources,  to  bear  their  part  of  the  bur- 
den. So,  we  do  believe  it  should  be  means  tested. 

Mr.  Firman.  We  strongly  believe  that  the  home  and  community 
care  benefit  should  not  be  means  tested.  We  think  it  is  wrong  to 
tell  people  that  they  have  to  be  impoverished  before  they  can  re- 
ceive any  assistance.  I  will  note  that  the  President's  plan  does  call 
for  cost  sharing  on  the  benefits.  We  think  that  that  is  a  much  more 
progressive  way.  We  would  not  like  to  see  another  program  for  poor 
people  which  turns  into  a  poor  program.  We  think  that  people  of 
all  incomes  need  assistance  to  stay  at  home  and  that  there  is  a 
compelling  Federal  interest  in  helping  people  to  remain  independ- 
ent and  in  their  own  homes. 

Mr.  Greenwood.  If  you  do  not  believe  that  people  should  be  im- 
poverished, is  there  some  higher  threshold — twice  the  poverty  level, 
three  times  the  poverty  level,  four  times  the  poverty  level — at 
which  point  you  think  they  should  handle  this  on  their  own? 

Mr.  Firman.  Well,  we  think  that  the  President's  plan  does  pro- 
vide for  cost  sharing.  It  does  provide  for  accounting  for  informal 
supports  and  does  give  the  States  the  flexibility  to  provide  individ- 
uals with  the  assistance  that  they  need  to  stay  at  home  and  to  pro- 
vide flexible  a  benefits  package.  We  think  it  is  a  good  start  and 
agree  with  Mr.  Willging.  It  is  not  the  entire  package;  but,  we  need 
to  take  a  serious  start  and  focus  on  home  and  community  care.  The 
requirement  that  people  not  be  impoverished  to  receive  benefits  is 
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critical.  If  we  put  those  types  of  standards  up  there,  we  will  have 
many  people  entering  nursing  homes  because  they  cannot  get  com- 
munity care,  spending  down  on  to  Medicaid  and  then  costing  the 
Government  a  lot  more  money. 

Mr.  Greenwood.  Let's  talk  about  inducements  to  encourage  peo- 
ple to  cover  themselves.  Could  any  of  you  who  would  like  to  speak 
address  the  issue  of  what  it  would  take  in  terms  of  tax  clarification 
to  bring  people  into  this  market? 

Ms.  Bern.  I  think  an  important  element  here  is  the  growing  cor- 
porate group  market.  That  is  really  the  area  of  greatest  growth  in 
long-term  care  today — large  corporations  and  small  corporations  of- 
fering their  employees  the  opportunity  to  buy  long-term  care  cov- 
erage at  group  rates.  Tax  clarification  may  encourage  some  employ- 
ers to  contribute  part  of  the  premium,  if  it  is  tax-deductible  and, 
thereby,  many  more  people  would  be  encouraged  to  sign-up  for 
long-term  care  insurance,  if  that  were  the  case.  I  think  it  would  be 
a  substantial  stimulus.  The  growth  of  the  private  market  clearly 
would  help  the  States  and  the  Government  care  for  those  who  are 
not  buying  long-term  care  insurance. 

Mr.  Firman.  It  always  surprises  me  that  the  industry,  which  is 
so  concerned  about  standards,  about  raising  costs  and  contributing 
to  the  debt  are  silent  on  the  issue  of  what  this  will  cost.  Clearly, 
the  insurance  industry  will  benefit.  Clearly,  wealthy  Americans 
who  perhaps  are  going  to  purchase  policies  otherwise  will  benefit, 
but  I  would  still  call  for  some  analysis  of  what  will  it  cost  the 
Treasury,  who  will  benefit,  and  what  result.  There  are  no  numbers. 
Until  you  have  numbers,  I  am  not  sure  how  any  of  us  can  make 
a  reasonable  assessment  about  the  efficacy  of  tax  expenditure  for 
private,  long-term  care  insurance. 

Mrs.  Collins.  Mr.  Bilirakis. 

Mr.  Bilirakis.  Thank  you,  Madam  Chairwoman. 

It  is  a  good  panel,  Madam  Chairwoman.  I  certainly  have  learned 
a  lot.  I  just  hope  that  we  are  all  listening. 

Ms.  Spencer,  I  do  not  think  it  would  be  out  of  line  for  me  to  con- 
gratulate AFLAC  through  you  for  having  been  designated  as  the 
safest  insurance  company  in  America  by  Financial  World 
Magazine  

Ms.  Spencer.  Thank  you. 

Mr.  Bilirakis  [continuing].  And  their  A-plus  rating.  I  am  not 
meaning  to  belittle  Hancock  when  I  say  that.  I  would  ask  you,  do 
you  sell  basic  health  insurance? 

Ms.  Spencer.  No.  All  of  our  

Mr.  Bilirakis.  All  supplemental? 

Ms.  Spencer.  All  are  designed  to  supplement  basic  coverage  of 
one  time  or  another. 

Mr.  Bilirakis.  Does  anyone  who  sells  basic  health  insurance  give 
those  same  guaranteed  renewable  for  life,  fully  portable,  et  cetera? 

Ms.  Spencer.  That  is  a  portion  of  the  industry  I  am  not  real  fa- 
miliar with,  so  I  do  not  know  the  answer  to  that. 

Mr.  Bilirakis.  Does  anyone  know?  Does  anyone  do  that?  The 
Federal  Government — I  do  not  know  what  we  are  going  to  come  up 
with;  but,  one  of  the  things  that  I  am  sure  is  going  to  be  included, 
is  portability  of  insurance.  Are  insurance  companies  just  sitting 
back  there  and  waiting  for  the  Federal  Government  to  mandate  it, 
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to  shove  it  down  their  throats?  Is  that  basically  what  our  world  is 
like? 

Mr.  Firman.  Mr.  Bilirakis,  I  would  point  out  that  both  Medigap 
and  long-term  care  insurance  as  sold  now  are  currently  guaranteed 
renewable. 

Mr.  Bilirakis.  Yes.  I  know  that.  I  am  talking  about  the  basic 
health  insurance  now.  Do  you  know  of  any  insurance  companies 
that  have  guaranteed  renewable  for  life,  fully  portable,  et  cetera? 
No? 

Mr.  Firman.  No.  I  do  not  know  of  many  companies  who  do  not 
do  medical  underwriting  either.  I  think  the  point  of  this  is  to  create 
a  level  playing  field.  What  I  have  heard  from  the  industry  many 
times  is,  as  long  as  the  rules  are  changed  for  everybody,  they  can 
live  with  them. 

Mr.  Bilirakis.  Yes.  I  realize  that  the  subject  today  is  long-term 
care,  and  so  we  are  talking  about  supplemental  and  all  of  that.  I 
guess  I  have  to  wonder  about  the  other  two  for  basic  insurance. 

Ms.  Bern  and  Mr.  Firman,  I  refer  you  to  section  2303  of  the  pro- 
posed act,  which  allows  States  to  apply  standards  that  exceed  mini- 
mum Federal  standards.  Ms.  Bern,  you  say  that  you  believe  that 
separate  State  requirements  would  limit  consumers'  access  to  a 
wide  range  of  long-term  care  insurance  products  by  stifling  com- 
petition in  the  market,  then  you  say  the  increase  in  administrative 
costs  resulting  from  multiple  filings  and  approvals  of  the  same 
market  increase  premium  costs  needlessly.  So,  you  would  say  that 
there  should  not  be  separate  State  requirements.  The  Federal  Gov- 
ernment should  establish  requirements  and  you  are  really  not  even 
calling  them  minimum  requirements,  are  you?  We  are  calling  them 
mandatory — what  is  the  word — uniform  requirements;  is  that 
right? 

Ms.  Bern.  Yes. 

Mr.  Bilirakis.  Would  you  agree  with  that,  sir? 

Mr.  Firman.  Believe  it  or  not,  I  am  somewhat  sympathetic  to  the 
industry's  point  of  view  on  this.  However,  it  is  hard  to  form  an 
opinion  on  the  specifics  for  the  long-term  care  insurance  without 
knowing  what  regulations  are  going  to  come  out.  If  the  Advisory 
Council  were  given  enough  authority  to  put  together  strong  regula- 
tions that  adequately  protected  consumers,  I  might  be  persuaded 
that  that  would  be  sufficient.  On  the  other  hand,  it  is  not  clear 
how — what  the  specifics  of  many  of  those  regulations  would  be.  If 
it  is  a  very  weak  set  of  regulations,  I  would  support  State  leeway 
to  pass  stricter  standards. 

Mr.  Bilirakis.  You  believe  that  we  quite  often  have  to  make  im- 
portant decisions,  yes  or  no,  having  less  information  than  you  have 
now? 

Mr.  Firman.  I  sympathize  with  you. 

Mr.  Bilirakis.  You  basically  would  agree  that,  if  these  regula- 
tions are  consumer-protective,  that  the  uniformity  of  them  all 
would  be  a  good  idea? 

Mr.  Firman.  Yes.  I  think  the  Medigap  legislation  is  a  good  exam- 
ple. In  that  case,  through  the  actual  writing  of  the  legislation, 
there  were  many  strong  consumer  protection  measures  in  there.  By 
and  large,  I  think  those  have  proven  to  be  adequate  and,  at  the 
same  time,  providing  some  standardization  for  the  industry,  in 
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terms  of  reducing  regulatory  barriers.  It  all  depends  on  how  strong 
or  weak  the  regulations  turn  out  to  be. 
Mr.  Bilirakis.  Certainly. 

Mr.  Willging,  would  you  agree  that  there  should  be  uniformity? 
Mr.  Willging.  Yes. 

Mr.  Bilirakis.  OK.  Ms.  Spencer,  do  you  have  an  opinion  in  that 
regard? 
Ms.  Spencer.  Yes. 

Mr.  Bilirakis.  Mr.  Nadel,  you  do?  I  am  sorry,  Ms.  Spencer.  I  did 
not  mean  to  cut  you  off.  You  are  shaking  your  head  yes. 

Mr.  Nadel.  Yes.  I  think  that  there  is  some  advantage  to  uni- 
formity. In  some  ways  it  may  even  reduce  costs.  Also,  the  whole 
issue  about  what  is  more  stringent  and  what  is  less  stringent — 
rather  than  trying  to  decide  that  on  a  case-by-case  basis  may  argue 
for  uniformity. 

Finally,  it  should  be  noted  that  the  abuses  in  the  Medigap  mar- 
ket were  not  cleaned  up  until  the  Federal  Government  imposed 
standards,  even  though  some  of  them  were  based  on  State  stand- 
ards, but  not  universally  applied  or  enforced. 

Mr.  Bilirakis.  My  time  is  up.  Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Mr.  Brown. 

Mr.  Brown.  Thank  you,  Madam  Chairwoman. 

Given  that  less  than  5  percent  of  the  elderly  actually  end  up 
needing  nursing  home  care  and  incurring  enormous  long-term  care 
bills,  doesn't  it  make  sense  to  look  at  something  different?  Pres- 
ently, people  often  buy  long-term  insurance  too  late  in  life,  too 
often,  do  not  really  build  in  inflation  that  they  need  to  look  to,  will 
occasionally  miss  premium  payments,  will  occasionally  get  can- 
celed, all  of  the  problems  presently  under  the  President's  plan.  Re- 
publicans say  that  it  is  too  much  of  an  entitlement,  that  we  will 
need,  at  some  point,  to  vote  more  money  to  deal  with  that. 

Why  not — doesn't  it  make  more  sense  to  establish  a  large  risk 
pool,  such  as  the  entire  U.S.  population  in  a  single-payer  kind  of 
way,  and  charge  a  small  premium  from  the  beginning  to  provide 
coverage  to  those  few  Americans  unlucky  enough  to  have  to  use  it 
late  in  life?  What  is  wrong  with  that? 

Mr.  Willging.  Well,  I  think  it  is  precisely  the  fact  that  very  few 
Americans  are  going  to  require  extended  long-term  care  is  what 
makes  it  such  an  insurable  event  in  people's  lives.  That  is  the 
whole  concept  underlying  insurance.  If  all  of  our  houses  were  likely 
to  burn  down  tomorrow,  I  suspect  that  it  would  be  very  difficult  to 
find  homeowners'  insurance. 

Quite  frankly,  I  think  the  problem  is,  in  terms  of  gross  numbers, 
if  you  start  in  fact  developing  a  social  insurance  program,  a  univer- 
sal entitlement  program,  we  are  talking  about  massive  amounts  of 
new  Federal  or  at  least  public  funding  which  currently  are  not  re- 
quired because  we  have  such  a  heavy  involvement  of  the  public  sec- 
tor or  the  private  sector. 

Right  now,  45  to  50  percent  of  funds  going  into  long-term  care, 
or  at  least  into  the  nursing  home  side  of  long-term  care  are  public 
funds;  but  that  means  50  percent  are  private  funds.  Suddenly,  by 
having  a  universal  entitlement  program,  you  move  all  of  those  pri- 
vate funds,  $30  to  $40  billion,  onto  the  public  books,  and  we  start 
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talking  about  massive  resources  which  currently  the  American 
Public  is  not  required  to  shoulder. 

Ms.  Bern.  Although  the  statistic  you  cited  is  relevant  to  people 
who  are  in  a  nursing  home  for  a  long  period  of  time,  there  is  other 
data  to  indicate  that  43  percent  of  Americans  will  need  long-term 
care  at  some  point  in  their  lives.  So,  it  is  not  such  an  isolated 
event.  Again,  the  numbers  are  also  very  large.  Right  now  we  spend 
about  $60  billion  a  year  just  on  nursing  home  expenditures.  About 
half  of  that  is  public  money;  but,  again,  more  than  $30  million  is 
private.  That  does  not  even  count  for  the  home  health  care  that  is 
now  being  spent  on  a  largely  private  basis.  So,  you  are  talking 
about  very  large  sums  of  money  for  a  lot  of  people. 

Mr.  Firman.  Mr.  Brown,  we  agree  with  your  premise  that  it 
would  be  more  efficient  and  better  to  have  a  social  insurance  pro- 
gram spread  across  the  entire  population.  However,  we  are  con- 
cerned that  it  may  not  be  politically  feasible.  However,  I  would 
point  out  that  there  has  been  a  provision  that  has  sometimes  been 
in  the  plan  and  sometimes  out,  and  I  could  not  find  it  in  this  ver- 
sion of  the  Act,  which  talked  about  a  voluntary  public,  $30,000 
nursing  home  insurance  plan,  where  people  could  opt  for  a  portion 
of  their  Social  Security  benefits  to  pay  for  that.  I  think  that  is 
worth  considering. 

These  arguments  about  cost  it  seems  to  me  are  sort  of  facetious. 
We  are  going  to  wind  up  spending  the  same  amount  of  money  for 
long-term  care  in  this  country,  regardless  of  whether  it  is  publicly 
or  privately  funded.  The  only  question  is  do  we  spread  risk  and  do 
it  equitably,  or  have  the  current  mish-mash  that  we  have  now? 

Mr.  Brown.  Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Thank  you.  Mr.  Firman,  in  past  hearings  the 
Commerce,  Consumer  Protection  and  Competitiveness  Subcommit- 
tee has  heard  testimony  about  the  practice  known  as  post-claims 
underwriting,  in  which  some  insurers  avoid  paying  claims  by  citing 
technicalities  at  the  time  a  claim  is  filed,  that  are  used  to  argue 
that  the  policy  should  never  have  been  sold  in  the  first  place.  Now, 
does  the  language  in  the  bill  affecting  this  practice  sufficiently  pro- 
tect the  consumers,  in  your  opinion? 

Mr.  Firman.  Madam  Chairwoman,  no.  In  our  opinion,  it  does  not. 
I  would  be  happy  to  furnish  to  your  committee  a  detailed  analysis 
of  the  provisions  in  the  bill,  as  compared  to  section  7  of  the  NAIC 
Model  Law.  The  NAIC  has  spent  several  years  on  this  and  has 
come  up  with  what  we  consider  to  be  much  better  consumer  protec- 
tions and  standards  which,  I  might  add,  the  industry  has  sup- 
ported quite  well  also. 

Mrs.  Collins.  Would  you  say  the  provisions  regarding  notifica- 
tion don't  require  it  to  be  sufficiently  prompt?  Also  in  the  case  of 
the  policy  being  canceled  due  to  misrepresentation  of  health  status, 
would  you  say  there  is  no  sufficient  link  between  the  misrepresen- 
tation and  the  conditions  in  which  the  benefits  are  sought? 

Mr.  Firman.  Yes,  I  would  agree  with  that. 

Mrs.  Collins.  OK.  Thank  you. 

Ms.  Bern,  how  would  the  new  Federal  program  for  home  and 
community  care  in  the  President's  bill  affect  home  and  community 
care  benefits  under  existing  long-term  care  policies? 
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Ms.  Bern.  I  think  the  biggest  problem,  from  the  standpoint  of 
providers  of  existing  policies  with  the  new  bill  is  the  fact  that  it 
will  confuse  many  people.  Many  people  will  think  they  have  more 
coverage  in  the  bill  than  in  fact  they  do  have,  and  it  will  further 
encourage  people  to  ignore  or  put  off  the  problem  of  taking  care  of 
long-term  care  needs  themselves,  those  who  are  personally  able  to 
do  so. 

Mrs.  Collins.  Would  you  think  there  would  be  any  premium  re- 
ductions, in  the  case  of  policyholders  who  would  be  eligible  for  the 
program? 

Ms.  Bern.  To  the  extent  that  benefits  are  provided  in  the  bill 
that  are  redundant  with  policies  that  are  currently  on  the  books, 
I  think  insurers  will  carve  around  those  benefits  and  either  provide 
rate  holidays  or  additional  benefits,  or  in  some  ways  make  the  poli- 
cies meaningful. 

John  Hancock  specifies  this  to  our  clients — that,  we  will  be  will- 
ing to  alter  our  policies  in  the  event  of  a  Government  program. 

Mrs.  Collins.  Mr.  Nadel,  the  President's  bill  does  not  require 
States  to  provide  any  800  number  or  any  other  mechanism  for  con- 
sumers to  easily,  without  cost,  access  information  concerning  long- 
term  care  insurers,  and  the  appropriate  methods  for  filing  com- 
plaints or  otherwise  resolving  disputes.  Now,  do  you  think  States 
should  be  required  to  provide  a  system  of  this  type  to  facilitate 
consumer  information  and  satisfaction? 

Mr.  Nadel.  Well,  the  President's  bill,  as  I  said,  facilitates  a 
grievance  procedure  by  providing  grants.  The  question  is  should  it 
be  mandatory?  I  am  not  sure.  I  just  cannot  answer  whether  it 
should  be  mandatory  in  the  bill.  I  think,  as  a  matter  of  public  pol- 
icy, the  Insurance  Departments  clearly  ought  to  enable  consumers 
to  get  information  in  a  standardized  way.  I  just  cannot  speak  as 
to  whether  that  ought  to  be  written  into  the  act. 

Mrs.  Collins.  Do  you  think  an  800  number  is  so  unusual  that 
perhaps  it  would  cause  a  problem  if  it  were  written  into  the  act 
that  each  State  ought  to  have  an  800  number? 

Mr.  Nadel.  Of  course  not.  It  is  very  standard.  I  would  hope 
though  that  the  Insurance  Departments  would  do  better  with  800 
numbers  on  this  than  in  other  things  or,  in  fact,  that  other — that 
of  many  other  Government  agencies  do  with  their  800  numbers.  So, 
just  writing  it  in  does  not  mean  it  is  going  to  happen  the  way  we 
would  want  it  to  happen. 

Mrs.  Collins.  Mr.  Firman,  do  you  want  to  take  a  shot  at  that? 

Mr.  Firman.  Yes.  I  would  like  to  say  that  I  applaud  the  sections 
which  require  better  consumer  information.  I  agree  that  800  num- 
bers would  be  useful.  However,  there  are  a  couple  of  sections  where 
I  think  there  are  some  potential  conflicts  of  interest,  which  the 
committee  ought  to  look  at. 

Mrs.  Collins.  OK 

Mr.  Firman.  One  is  section  2321(e)(2),  which  requires  companies 
to  provide  comparisons  of  their  policies  to  policies  offered  by  other 
private  insurers.  I  do  not  think  you  can  trust  one  company  to  pro- 
vide a  fair  comparison  of  its  coverage  to  another.  I  think  the  ap- 
proach actually  used  in  Medigap  makes  much  more  sense  in  section 
4012(f)(1).  It  requires  the  Secretary  or  the  State  to  provide  this  in- 
formation, and  then  assesses  the  companies  for  the  cost  of  provid- 
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ing  it.  I  think  that  is  a  much  better  way  to  get  the  job  done.  It  is 
not  reasonable  to  ask  John  Hancock  to  tell  you  how  its  plan  com- 
pares to  UNUM. 

Mrs.  Collins.  Well,  Ms.  Bern,  back  to  you.  In  your  written  testi- 
mony you  voice  your  opposition  to  section  2326(b)(2),  concerning 
the  assessment  of  benefit  eligibility  on  the  basis  that,  and  I  am 
quoting  now:  "Transferring  the  claim  adjudication  function  to  an 
outside  party  would  expose  the  insurer  to  unintended  claim  liabil- 
ities." 

My  question  is  are  you  suggesting  that  in  order  for  such  a  deter- 
mination to  be  fair,  it  ought  to  be  made  by  the  insurer,  rather  than 
by  an  impartial  decisionmaker? 

Ms.  Bern.  Yes,  I  am.  At  present,  that  is  the  way  that  claims  are 
adjudicated.  In  fact,  if  the  insurer  is  the  person  or  the  entity  who 
has  responsibility  to  perform  under  the  contract,  then  that  entity 
is  both  responsible  and  liable  for  performing  that  contractual  obli- 
gation correctly.  If  the  entity  is  on  the  hook  for  the  risk,  they  have 
to  be  able  to  determine  whether  or  not  the  situation  meets  the 
terms  of  the  contract. 

Mrs.  Collins.  Mr.  Firman? 

Mr.  Firman.  Yes.  This  has  been  an  area  of  particular  concern  to 
us,  because  what  we  have  seen  is  many  companies — or  many  of  the 
problems  arise  from  companies,  when  it  comes  time  to  pay  claims, 
they  will  lose  the  paperwork,  they  will  ask  for  more  documentation. 
Keep  in  mind,  we  are  talking  about  people  who  are,  by  definition, 
sick,  and  perhaps  have  dementia.  I  think  it  would  be  very  impor- 
tant to  have  a  better,  more  expedited  appeals  process  by  which 
companies  can't  delay  for  6  months  to  a  year  and  literally  hope  the 
patient  dies  before  they  collect  claims.  We  see  many  of  those  situa- 
tions now. 

Mrs.  Collins.  Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Madam  Chairwoman. 

Ms.  Spencer,  on  this  commercial  that  AFLAC  is  running  that  has 
been  on  the  air  a  great  deal,  it  seems  to  me  that  the  senior  citizen 
gets  hurt  at  the  ball  game,  and  his  pals  at  the  office  tell  him  that 
they  can  help  him  by  buying  insurance  at  AFLAC.  Is  AFLAC — and 
this  is  what  I  get  out  of  the  commercial — saying  that  it  is  going  to 
cover  people  who  are  already  injured  and  that  is  what  insurance 
is  all  about? 

Ms.  Spencer.  No,  Congressman.  I  believe  the  person  is  a  regular 
working  employee.  He  is  not  intended  to  be  a  senior  citizen  and/ 
or  a  non-working  senior  citizen.  Also,  I  think  the  implication  is  that 
they  already  have  AFLAC,  and  pay — lets — help  him  file  a  claim 
under  his  existing  policy  that  can  help  with  some  extras,  some  non- 
covered  charges. 

Congressman,  if  I  might  clarify  something  I  said  in  response  to 
your  question  earlier.  I  am  not  sure  I  made  myself  entirely  clear. 
On  the  subject  of  the  Federal  prescription  of  standards  for  some  of 
these  policies,  we  would  be  supportive  of  that  if  the  Federal  Gov- 
ernment would  also  take  over  the  rate  approval  mechanism.  Be- 
cause, as  I  said,  there  is  a  conundrum  when  the  State  Insurance 
Commissioners  are  given  the  task  of  protecting  consumers  and  in- 
suring solvency,  and  they  are  handling  one  end  of  the  process  and 
the  Federal  Government  is  handling  the  other.  We  would  much 
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prefer  somebody  handling  everything.  If  it  is  the  Federal  Govern- 
ment, that  would  be  OK  with  us.  I  am  not  sure  I  made  that  point 
clear. 

Mr.  Wyden.  No.  It  seems  to  me  you  are  calling  for  Federal  rate 
setting,  which — I  thought  you  all  were  breaking  some  new  ground 
here  today.  For  HIAA  to  call  for  Federal  rate  setting. 

Look,  we  wish  to  work  with  you  on  this  matter.  I  just  think  these 
dread  disease  policies,  as  a  general  rule,  are  not  worth  much  more 
than  the  paper  they  are  written  on.  I  want  to  at  least  see  some 
basic  consumer  protection  standards  across  the  board  so  that  Mr. 
Nadel  does  not  go  out  here  and  write  us  another  5  years  worth  of 
reports,  as  he  has  in  the  past  on  how  the  policies  are  worthless. 

Mr.  Nadel,  let  me  ask  you  a  question  about  the  report  you  gave 
me  this  summer.  You  noted  that  insurers  project  higher  lapse  rates 
in  their  official  filings  with  the  regulators  than  their  actual  experi- 
ence demonstrates.  This  seems  to  me,  again,  evidence  that  we  have 
still  got  the  big  players  out  there  gaming  the  system.  What  occurs 
to  me  is,  if  they  are  projecting  higher  lapse  rates  than  the  experi- 
ence warrants,  one,  they  can  charge  lower  premiums  and  then 
come  back  and  nick  the  senior  citizens  down  the  road,  you  know, 
for  more  cash,  or,  two,  we  get  into  the  solvency  kind  of  problem  at 
some  point  later  down  the  road.  Is  that  the  likely  set  of  scenarios, 
if  people  are  projecting  higher  lapse  rates  and  experience? 

Mr.  Nadel.  Well,  that  is  the  direction,  Mr.  Wyden.  Because,  if 
you  are  projecting  a  higher  lapse  rate,  you  obviously  are  projecting 
lower  claims  down  the  line,  so  you  can  charge  lower  premiums.  We 
did  not  charge  bad  faith  on  the  part  of  the  insurers  though.  That 
may  be  the  result.  We  are  not  saying  that  is  their  motivation.  The 
expected  lapse  rate  turned  out  to  be  lower,  at  least  in  the  first 
year.  What  we  don't  know — since  the  

Mr.  Wyden.  It  was  20  percent  lower,  wasn't  it? 

Mr.  Nadel.  Right.  Right.  Sure,  15  versus  20. 

The  big  unknown  is  what  happens  in  the  out  years.  The  expected 
lapse  rate  is  about  50  percent  for  the  companies  that  we  reviewed. 
If  we  look  at  5  years  and  see  what  they  are,  then  we  will  see  how 
much  lower  they  would  be. 

Mr.  Firman.  Mr.  Wyden,  can  I  make  one  comment  about  that? 

Mr.  Wyden.  Sure. 

Mr.  Firman.  I  think  there  is  another  mystery  to  this  lapse  rate 
data,  because,  if  in  fact,  as  Ms.  Bern  said,  that  John  Hancock  only 
has  lapse  rates  of  7  or  8  percent,  I  would  wonder  why  nonforfeiture 
protection  is  going  to  be  so  expensive?  So,  there  are  few  people 
going  to  lapse  and  potentially  being  that  situation.  So,  I  think 
there  has  been  a  lot  of  gaming  going  on  this  issue  of  lapse  and  also 
on  the  cost  of  nonforfeiture  benefits. 

Mr.  Wyden.  Mr.  Nadel,  is  it  correct  in  saving  that  you  all  want 
to  see  the  industry  figures  on  these  lapse  rates,  as  I  think  some- 
thing like  10  years  out  and  they  have  not  been  willing  to  give  them 
to  you  for  your  analyses? 

Mr.  Nadel.  Yes.  We  did  not  examine  records.  The  companies 
were  talking  with  us  and  forthcoming  in  varying  degrees.  I  would 
hate,  to  characterize  it  as  stonewalling,  because,  at  least  the  indus- 
try association  did  share  some  data  with  us. 


267 


It  is  really  unclear  how  far  out  you  can  get  useful  exact  lapse 
rate  data,  because  the  product  has  changed.  It  also  may  be  that, 
as  Mr.  Firman  said,  or  as  Mr.  Firman  suggests,  if  you  go  farther 
out  and  you  get  better  and  better  policies,  so  that — and  also  poli- 
cies sold  more  appropriately,  it  may  be  that  fewer  people  will  lapse. 
That,  of  course,  would  make  nonforfeiture  benefits  that  much  less 
expensive. 

Mr.  Wyden.  Thank  you,  Madam  Chairwoman. 
Mrs.  Collins.  The  time  of  the  gentleman  has  expired.  Mr. 
Stearns? 

Mr.  Stearns.  Thank  you,  Madam  Chairwoman. 

This  is  really  just  a  comment.  Ms.  Spencer,  you  might  think 
about  these  words.  Global  budgets,  premium  caps,  setting  a  ceiling, 
controlling  the  supply  of  providers,  controlling  the  utilization  by 
limiting  units  of  service,  restricting  eligibility  through  number  of 
ADL's  or  income  controlling  demand  through  co-payments,  control- 
ling price  or  reimbursement  rates.  All  of  those  have  to  be  a  little 
bit  of  a  concern  for  you,  I  suspect.  Those  are  different  ways — prob- 
ably Nancy  might  be  a  little  concerned  when  you  hear  those  cost 
controls  in  the  area  of  long-term,  because  that  is  certainly  not  the 
free  market,  and  just  moves  us  into  price  controls. 

My  question  for  you,  Nancy,  is,  under  the  President's  plan,  the 
National  Long-Term  Care  Advisory  Council  is  to  make  rec- 
ommendations to  the  Secretary  of  HHS  concerning  limits  on  agents' 
commissions  and  enumerates  various  sales  practices  requirements. 
What  do  you  think  about  applying  a  cap  to  insurance  agents'  com- 
missions to  reduce  the  potential  for  inappropriate  sales  and  to  as- 
sure good  value  for  the  consumer? 

Ms.  Bern.  I  do  not  think  limiting  agents'  commissions  really  gets 
directly  at  the  problem.  What  we  are  dealing  here  with  is  unscru- 
pulous or  inappropriate  behavior.  Setting  rate  caps  does  not  pre- 
vent an  agent  from  making  an  inappropriate  sale.  I  think  it  is 
much  more  appropriate  to  talk  about  education,  very  clear  rules, 
and  very  strict  enforcement  and  penalties. 

Mr.  Stearns.  Mr.  Firman? 

Mr.  Firman.  We  have  watched  this  market  very  carefully.  There 
are  companies  that  pay  78  and  80,  90  percent  commissions  in  the 
first  year.  Those  are  the  companies  that  disproportionately  have 
agents  that  practice  coercive  practices  and  many  marketing  abuses. 
I  do  not  think  it  is  a  coincidence.  I  think  the  more  incentive  you 
have  for  an  agent  to  make  a  first-year  sale,  regardless  of  what  hap- 
pens in  the  second  year,  people  follow  the  behavior.  So,  I  think 
some  appropriate  limits  on  agent  commissions  are  suitable.  I  think 
it  makes  sense  to  leave  it  up  to  the  Advisory  Commission  to  deter- 
mine what  they  should  be. 

Mr.  Stearns.  Mr.  Willging,  you  indicate  that  the  Federal  Gov- 
ernment ought  to  do  as  much  as  it  can  to  maximize  the  private  sec- 
tor role  in  the  private/public  long-term  care  partnership.  Would  the 
Health  Security  Act  do  as  much  as  can  be  done?  Perhaps  you  might 
want  to  elaborate  on  what  you  would  suggest. 

Mr.  Willging.  Well,  at  the  risk  of  not  answering  yes  and  no,  I 
think,  in  terms  of  focusing  on  long-term  care  insurance,  recognizing 
the  need  for  consumer  protection,  tax  clarification  and  education, 
yes,  the  President  has  taken  a  very  important  step. 
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As  I  mentioned  in  my  comments,  Mr.  Stearns,  the  issue  is  devel- 
oping the  concept  of  value  in  the  mind  of  the  consumer.  As  long 
as  we  have  this  confused  signal  coming  out  of  the  President's  pro- 
posal— part  of  it  talks  about  long-term  care  insurance,  part  of  it 
talks  about  the  public/private  partnership,  the  other  part  of  it  talks 
about  a  program  which  used  to  be  called  an  entitlement,  and,  in 
one  of  its  iterations,  has  not  lost  the  term  cap  entitlement — but, 
quite  frankly,  leaves  the  impression,  well,  gee,  if  I  do  not  do  any- 
thing, maybe  5  years,  10  years,  15  years  out,  the  Government  will 
finally  put  in  place  a  cradle  to  grave  pay  for  everything  long-term 
care  program.  With  that  kind  of  uncertainty  sitting  out  there,  obvi- 
ously, the  question  of  value  is  not  going  to  be  adequately  ad- 
dressed. 

I  think  there  has  to  be  a  clear  statement.  Either  we  are  for  or 
we  are  not  for  the  concept  of  public/private.  Either  we  feel  that  the 
Government  will  cover  everyone,  regardless  of  financial  status,  or 
we  feel  people  with  resources  need  to  take  their  own  responsibility. 
Until  that  issue  is  definitively  clarified,  we  will  not  have  done  what 
we  can  do  in  terms  of  creating  that  concept  of  value  in  the  mind 
of  the  American  consumer. 

Mr.  Firman.  I  would  have  to  take  issue  with  that.  I  think  this 
bill  sends  very  clear  signals  to  the  American  public  that  they  ought 
to  consider  buying  private,  long-term  care  insurance.  First  of  all, 
it  provides  public  insurance  for  home  and  community-based  care, 
which  is  the  most  difficult  part  for  the  private  market  to  ensure, 
it  sets  Federal  standards,  which  tells  the  consumer  that  these  poli- 
cies will  be  good,  and  provides  tax  clarification,  which  means  it  will 
help  consumers  to  purchase  these  policies  and  provides  money  for 
consumer  education  and  enforcement.  I  am  not  sure  what  else  the 
Federal  Government  could  possibly  do  to  encourage  people  to  buy 
private  long-term  care  insurance. 

Mr.  Stearns.  Madam  Chairwoman,  I  will  yield  back  the  balance 
of  my  time. 

Mrs.  Collins.  Thank  you. 

Mr.  Bilirakis. 

Mr.  Bilirakis.  Thank  you,  Madam  Chairwoman. 

A  number  of  the  health  plans  that  have  been  submitted  by  Mem- 
bers of  Congress,  including  the  one  that  I  helped  to  write,  include 
the  use  of  IRA  accounts  or  Medisave  accounts.  Dr.  Rowland,  who 
has  left,  but,  Dr.  Rowland  mentioned  it  in  his  opening  remarks. 

Mr.  Nadel,  do  you  have  an  opinion  about  that  concept? 

Mr.  Nadel.  The  problem  with  relying  on  the  individual  for  this 
or  for  long-term  care  insurance  is  what  happens  down  the  road  if 
the  person  does  not  do  it?  Now,  we  can  have — unless  you  want  to 
make  it  compulsory,  and  even  if  it  is  compulsory,  it  is  probably 
harder  to  enforce  against  individuals  than  against  businesses.  You 
are  confronted  with  the  individual  who  does  not  do  it  and  who 
knows  full  well  that  we  are  not  going  to  let  people  die  on  the 
streets.  So,  it — I  am  not  sure  it  creates  the  kind  of  incentives  you 
want.  If  there  could  be  some  assurance  that,  in  fact,  everyone, 
without  exception,  would  carry  their  own  weight  in  that  way,  then 
it  is  an  idea  that  could  certainly  have  some  merit. 
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Mr.  Bilirakis.  But,  you  use  the  word  "rely"  and  "compulsory," 
and  the  idea  is  to  come  up  with  ways  to  encourage  or  make  it  easi- 
er to  buy  long-term  care  insurance. 

Ms.  Bern,  do  you  have  any  comments — Ms.  Spencer,  regarding 
being  able  to  purchase  long-term  care  insurance  through  such  a 
concept? 

Ms.  Bern.  I  think  the  fact  that  the  private  long-term  care  insur- 
ance market  is  growing  and  growing  very  rapidly  is  evidence  that 
there  is  interest  in  the  product.  People  who  can  by  this  product  do 
want  to  have  choice.  They  want  to  provide  for  their  own  long-term 
care  needs.  Something  like  this  which  would  stimulate  and  give 
some  advantage  to  doing  so,  I  think  would  be  welcomed  in  the  mar- 
ket. 

Mr.  Bilirakis.  Ms.  Spencer,  do  you  have  any  comments? 

Mr.  Willging.  I  think  one  thing  is  clear,  Mr.  Bilirakis.  There  is 
no  absolute  model  as  to  how  we  do  this.  We  are  learning.  We  tend 
to  forget  sometimes  that  15  years  ago  there  were  1  or  2  companies 
selling  long-term  care  insurance,  and  we  had  50,000  policies  sold. 
We  have  now  sold  close  to  3  million,  and  we  have  got  135  compa- 
nies. 

I  think  what  we  have  to  do  is  explore  all  sorts  of  opportunities 
and  avenues,  which  would  allow  us  to  better  marshal  private  re- 
sources to  help  pay  the  tab  for  long-term  care;  reverse  equity  mort- 
gages; IRA's;  as  Mr.  Rowland  suggested,  no  penalty  if  you  remove 
money  from  an  IRA  to  buy  long-term  care  insurance;  different  tax- 
ation approaches  to  pre-death  benefits  under  life  insurance.  I  think 
we  would  try  everything  which  will  ease  the  continued  growth  of 
the  long-term  care  insurance  market,  and  not  settle  on  just  one 
cookbook  approach,  because  we  have  not  gotten  that  yet. 

Mr.  Bilirakis.  Right.  That  certainly  is  not  the  intent,  Mr.  Nadel, 
I  hope  you  realize  that. 

Mr.  Firman  does  not  seem  to  be  supportive  of  a  means  test  con- 
cept. The  rest  of  you  would  be.  Mr.  Nadel,  of  course,  is  noncommit- 
tal, as  he  should  be.  The  bottom  line  is  affordability.  The  need 
would  certainly  be  there.  We  all  would  agree  the  need  is  there.  It 
is  a  case  of  affordability.  Either  the  Government  does  it  all  again 
or  else  the  Government  exercises  the  role  that  is  more  suitable  for 
the  Government,  and  that  is  to  try  to  be  a  teacher,  to  try  to  moti- 
vate, to  try  to  come  up  with  plans  to  encourage  the  private  sector's 
involvement,  and  to  encourage  individuals.  I  see  somewhere  in 
here — Ms.  Bern,  you  list  the  nationally-recognized  firms  that  are 
employer  group  clients  at  NYNEX.  I  am  trying  to  give  you  equal 
time,  you  see,  with  AFLAC,  Westinghouse,  Bank  America,  et 
cetera,  et  cetera.  You  are  referring  to  long-term  care  insurance,  in 
addition,  of  course,  to  health  care. 

Ms.  Bern.  Yes. 

Mr.  Bilirakis.  Are  the  premiums  for  the  long-term  care  portion 
paid  for  by  the  companies?  Are  they  shared  with  the  employees? 
How  does  that  work? 

Ms.  Bern.  At  this  point  in  the  industry,  the  product  is  almost  ex- 
clusively paid  for  by  the  employees.  The  corporation  offers  the  pro- 
gram, but  the  employees  sign  up  and  pay  for  it  themselves. 

Mr.  Bilirakis.  What  kind  of  a  percentage  is  there  in  terms  of  the 
employee's  willingness  to  sign  up  and  pay  for  it  themselves? 
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Ms.  Bern.  It  varies  a  lot.  I  think  the  National  average  is  perhaps 
somewhere  between  10  and  15  percent.  We  also  offer  it  to  spouses, 
retirees,  spouses  of  retirees  and  even  parents  and  grandparents. 
So,  an  employee  can  pull  in  a  fairly  wide  population. 

Mr.  Bilirakis.  Parents  or  grandparents  of  the  employee? 

Ms.  Bern.  Yes. 

Mr.  Bilirakis.  I  see. 

Ms.  Bern.  Or  the  spouse. 

Mr.  Bilirakis.  I  was  going  to  ask,  Madam  Chairwoman,  if  any 
of  these  people,  particularly  Mr.  Firman,  were  pulled  into  the  proc- 
ess of  determining  the  President's  plan.  I  know  my  time  has  ex- 
pired. Maybe  I  would  afford  that  question,  for  the  record,  and  ask 
them  to  submit  an  answer  in  that  regard,  with  your  permission. 

Mrs.  Collins.  Without  objection,  it  is  so  ordered. 

I  also  have  a  number  of  questions  here  that  I  am  going  to  submit 
and  ask  that  the  responses  to  these  questions  be  returned  in  a  very 
speedy  fashion  as  well.  Most  of  my  questions  deal  with  supple- 
mental insurance,  which  is  a  matter  that  we  did  not  get  into  a 
great  deal  at  today's  hearings. 

I  want  to  thank  all  of  you  for  appearing  before  us  today. 

Mr.  Bilirakis.  Yes.  My  thanks  too. 

Mrs.  Collins.  Thank  you  very  much.  I  know  that  your  testimony 
has  been  very  beneficial  to  our  hearing  today  to  both  of  our  sub- 
committees. Thank  you  very  much. 

The  hearing  is  adjourned. 

Mr.  WlLLGiNG.  Thank  you,  Madam  Chairwoman. 
[Whereupon,  at  4:25  p.m.,  the  subcommittees  were  adjourned,  to 
reconvene  at  the  call  of  the  Chair.] 


HEALTH  CARE  REFORM 
Medical  Malpractice 


WEDNESDAY,  NOVEMBER  10,  1993 

House  of  Representatives,  Committee  on  Energy 
and  Commerce,  Subcommittee  on  Health  and  the  . 
Environment,  and  the  Subcommittee  on  Com- 
merce, Consumer  Protection  and  Competitive- 
ness, 

Washington,  DC. 

The  subcommittees  met,  pursuant  to  notice,  at  9:55  a.m.,  in  room 
2322,  Rayburn  House  Office  Building,  Hon.  Cardiss  Collins  chair- 
woman, Subcommittee  on  Commerce,  Consumer  Protection  and 
Competitiveness  and  Hon.  Henry  A.  Waxman,  chairman,  Sub- 
committee on  Health  and  the  Environment,  presiding. 

Mrs.  Collins.  This  joint  hearing  on  the  medical  malpractice  is- 
sues of  the  Health  Security  Act  will  come  to  order. 

I  want  to  welcome  you  to  our  last  joint  hearing,  at  least  for  the 
time  being,  on  the  Health  Security  Act.  For  the  rest  of  the  session, 
each  subcommittee  will  be  holding  separate  hearings,  and  I  want 
to  say  that  it  has  been  a  pleasure  to  work  with  my  colleague  and 
friend  Henry  Waxman. 

The  occurrence  of  malpractice  in  the  course  of  medical  treatment 
is,  unfortunately,  a  fact  of  life.  Although  it  is  certainly  an  exception 
to  the  usual  high  standards  of  quality  in  America's  medical  experi- 
ence, when  it  occurs  its  consequences  are  often  grave.  Sometimes 
malpractice  results  in  only  incidental  inconveniences.  But  other 
times  it  has  resulted  in  serious  life-altering  disabilities,  and  even 
death. 

Certainly,  no  one  would  argue  that  a  patient  who  was  actually 
injured  in  this  way  should  not  receive  compensation.  But,  espe- 
cially in  recent  years,  there  has  been  a  great  debate  over  the  terms 
and  extent  of  such  compensation. 

The  debate  has  become  one  of  national  interest  as  the  proponents 
of  reform  have  suggested  that  malpractice  suits  result  in  costly 
damage  awards  that  add  substantially  to  our  Nation's  health  care 
expenses.  Yet,  studies  show  that  only  a  very  small  percentage  of 
medical  injuries  due  to  negligence  actually  make  it  to  the  courts, 
and  even  fewer  result  in  damages  awards.  Perhaps  most  peculiar 
of  all  is  the  assertion  that  denying  an  injured  patient  full  com- 
pensation is  somehow  fair  and  that,  with  the  minimal  impact  it  has 
on  health  care  costs,  it  will  be  a  cure  for  our  rising  health  care 
costs. 

Proponents  of  malpractice  reform  also  suggest  that  the  mal- 
practice system  is  responsible  for  spiraling  health  care  costs 
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through  the  practice  of  "defensive  medicine."  Yet,  while  additional 
tests  and  procedures  are  often  blamed  for  defensive  medicine,  there 
are  many  other  reasons  why  physicians  may  choose  to  administer 
these  tests  and  procedures,  including  the  desire  to  be  certain  of  a 
patient's  condition  or  diagnosis. 

Strangely,  one  idea  that  the  White  House  considered  during  the 
summer  to  actually  limit  the  liability  of  physicians,  which  would  be 
to  establish  what  is  known  as  "enterprise  liability",  was  rejected  by 
the  physician  community.  If  defensive  medicine  is,  in  fact,  a  prob- 
lem, the  solution  was  rejected  by  those  very  people  who  would  ben- 
efit the  most  from  it.  Instead,  enterprise  liability  was  offered  as 
only  a  demonstration  project. 

Those  who  oppose  major  reforms  in  this  area  attribute  much  of 
the  added  costs  of  malpractice  insurance  to  the  liability  insurance 
industry  and  the  observation  that  the  incidence  of  malpractice  it- 
self has  increased  over  the  years.  These  factions  coalesce  around 
the  principle  that  a  patient  who  is  injured  through  an  act  of  medi- 
cal malpractice  must  have  full  access  to  the  same  legal  remedies 
that  victims  of  other  torts  have,  so  as  not  to  foster  great  injustices. 
In  addition,  they  argue  that  reforms  of  the  type  that  some  propose 
would  have  a  net  negative  effect  on  the  quality  of  care  that  health 
care  providers  offer  their  patients. 

Meanwhile,  numerous  academics  and  other  observers  have  stud- 
ied various  aspects  of  the  issue.  One  study  has  found  that  lower- 
income  Americans  are  much  less  likely  to  file  malpractice  lawsuits 
for  their  medical  injuries  due  to  the  many  financial  and  procedural 
obstacles  that  already  are  posed. 

Another  study  found  that  defensive  medicine  is  not  a  major  fac- 
tor in  medical  costs  and  that  much  of  the  treatment  that  is  cited 
as  defensive  would  occur  even  if  major  malpractice  reforms  were 
enacted.  And  another  found  that  most  victims  of  negligent  medical 
care  simply  do  not  seek  compensation  for  their  medical  injuries. 

Finally,  with  the  variety  of  malpractice  rules  which  currently  ex- 
ists in  the  States,  there  has  been  much  trial  and  error  with  regard 
to  malpractice  reforms.  The  experiences  of  the  States  have  shown 
that  health  care  costs  have  been  spiraling  in  States  that  have  al- 
ready enacted  comprehensive  malpractice  reforms,  just  as  in  States 
without  them.  Before  we  consider  preempting  State  laws,  we  need 
to  carefully  examine  this  information  to  see  what  is  working  and 
what  is  not. 

This  is  a  very  important  topic,  and  I  look  forward  to  the  testi- 
mony. 
Mr.  Waxman? 

Mr.  Waxman.  Thank  you  very  much,  Madam  Chairwoman. 

I  also  want  to  express  my  appreciation  to  you  for  the  work  we 
have  done  together  in  holding  these  joint  hearings  and  recognize 
the  fact  we  have  a  lot  of  work  to  do  together  to  enact  legislation. 

Today's  hearing  does  have  an  impact  on  the  question  of  health 
reform.  The  issue  of  medical  malpractice  is  a  question  not  only  of 
the  appropriate  compensation  for  those  who  are  injured  by  virtue 
of  a  tort,  the  malpractice  that  might  have  been  performed  by  some 
health  practitioner,  but  the  consequences  to  the  health  care  system 
for  the  increased  costs  due  to  the  liability  system  itself  and  the 
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kind  of  medicine  that  is  practiced  in  fear  of  being  held  liable  after 
the  fact. 

I  think  we  need  to  look  at  this  issue  from  three  perspectives.  Ob- 
viously, we  need  to  look  at  it  from  the  perspective  of  the  patient. 
We  need  to  understand,  in  the  administration's  proposal  or  other 
ideas  in  this  area,  what  will  be  the  consequence  in  terms  of  ade- 
quately compensating  people  who  deserve  to  be  compensated  be- 
cause they  are  victims  of  malpractice. 

And,  if  we  are  going  to  change  the  current  law,  are  we  going  to 
deter  the — are  we  going  to  still  have  the  deterrence  that  a  medical 
malpractice  lawsuit  might  bring  to  malpractice  itself,  to  negligence 
by  those  who  might  otherwise  behave  in  an  appropriate  way  be- 
cause of  the  fear  of  being  sued  later. 

The  second  perspective,  equally  obvious,  is  from  the  perspective 
of  physicians  and  the  health  care  system.  There  is  a  cost  for  mal- 
practice insurance  that  in  many  places  has  increased,  sometimes 
dramatically,  and  there  is  a  cost  to  health  care  system  and  services 
due  to  the  fact  that  many  practitioners  will  perform  services  they 
do  not  think  appropriate  but  do  so  only  for  fear  that  they  are  going 
to  be  second-guessed  later  on. 

And  then  I  think  a  third  element  for  our  consideration  is  the  re- 
ality that  tort  law,  medical  malpractice  law  has  been  at  the  State 
level,  and  if  we  are  going  to  override  this  area  that  is  traditionally 
left  to  the  States  by  preempting  tort  law,  we  should  be  confident 
that  the  right  of  the  patients  won't  be  jeopardized  and  that  we  are 
not  taking  a  system  that  is  geared  to  be  run  by  the  States  even 
more  and  removing  their  ability  to  experiment  with  different  alter- 
natives to  one  Federal  law  in  this  regard. 

I  look  forward  to  the  testimony  of  our  witnesses. 

Thank  you. 

Mrs.  Collins.  Mr.  Bliley?* 

Mr.  Bliley.  Madam  Chairwoman,  I  would  like  to  yield  my  place 
to  Mr.  McMillan,  who  has  another  hearing  and  will  have  to  leave 
shortly. 

Mrs.  Collins.  Thank  you. 

Mr.  McMillan? 

Mr.  McMillan.  I  thank  the  gentleman  for  yielding,  and  Madam 
Chairwoman. 

Surgeon  General  Koop,  before  the  introduction  of  the  President's 
plan,  stated  that  roughly  25  percent  of  health  care  costs  are  unnec- 
essary. That  is  an  enormous  amount  of  money,  pretty  close  to  $200 
billion. 

Getting  at  the  cost  drivers  in  health  care  is  essential  to  any  suc- 
cessful health  care  reform,  whether  you  are  talking  about  the  pub- 
lic or  the  private  cost.  The  latest  study  I  have  seen  attributed  di- 
rect malpractice  cost,  that  is,  judgments  and  fees  of  attorneys,  at 
about  $8  billion  totally.  But  this  is  only  the  tip  of  the  iceberg. 

I  have  had  hospitals  in  my  district  tell  me  that  defensive  proce- 
dures probably  constitute  up  to  20  percent  of  bill-out  rates.  This  is 
in  a  major  hospital,  a  very  sophisticated  hospital,  a  low-cost  hos- 
pital. 

I  am  not  going  to  say  all  that  is  because  hospitals  and  doctors 
are  running  around  in  a  craven  fear  of  being  sued.  But  it  is  inter- 
woven with  the  whole  pattern  in  medicine  today  in  which  proce- 
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dures  are  there,  testing  capabilities  are  there  and  they  get  used, 
because  there  is  no  one  questioning  whether  they  really  need  to  be 
used  or  not.  And  if  they  are  not  used,  clearly  that  creates  fertile 
ground  in  which  lawsuits  can  take  place. 

Furthermore,  the  crazy-quilt  pattern  of  medical  malpractice  laws 
throughout  our  States  make  compliance  very  difficult.  There  are 
many  providers — doctors,  hospitals  and  others — out  there  who  be- 
lieve that  some  Federal  legislation  dealing  with  the  issue  of  stand- 
ards of  practice  are  necessary  to  address  this  issue. 

That  is  not  our  subject  today,  but  practice  standards  are  cer- 
tainly interrelated  with  the  whole  issue  of  malpractice.  They  are 
interrelated  with  the  issue  of  adequate  measurement  of  outcomes. 
They  are  essential  to  determining  logically  what  is  the  real  cost  of 
a  standard  basic  package  of  health  care,  and  I  am  hopeful  that  at 
some  point  in  this  process  we  will  address  that,  because  I  think  it 
is  interrelated  with  what  we  are  dealing  with  here  today. 

But  a  more  important  way  to  address  this  overwhelming  cost 
driver,  we  will  call  it  defensive  and  unnecessary  procedures,  in  our 
system  is  to  have  serious  comprehensive  tort  and  medical  mal- 
practice reform  as  part  of  this  package. 

In  the  Health  Security  Act,  the  President  pays  lip  service  to  it, 
but  what  he  does  doesn't  go  far  enough,  and  I  think  that  is  one  of 
the  things  that  we  must  examine  critically  here  today.  For  in- 
stance, unlike  what  is  a  serious  Republican  alternative,  the  Presi- 
dent makes  no  provision  for  capping  noneconomic  damages,  thus 
allowing  for  a  continuing  upward  spiral  of  judgments  for  non- 
economic  damages  that  are  unnecessary.  Republicans,  on  the  other 
hand,  set  that  cap  at  $250,000. 

Alternative  dispute  resolution  is  a  key  part  of  the  Republican 
plan,  and  I  think  a  key  part  of  any  serious  plan.  While  the  Presi- 
dent makes  that  provision  optional,  it  doesn't  make  it  mandatory, 
and  without  an  English  rule  on  litigation  on  appeal,  which  requires 
the  plaintiff  to  pay  the  defendant's  legal  fee  should  they  lose,  there 
is  no  economic  incentive  to  try  to  work  things  out  through  alter- 
native dispute  resolution,  and  I  think  that  is  an  important  feature. 

I  have  introduced  a  bill  before  any  of  the  packages  were  put  to- 
gether, H.R.  1989,  which,  as  far  as  I  can  see,  sets  a  very  reasonable 
standard  for  any  kind  of  malpractice  legislation  that  we  would 
have.  It  basically  mandates  alternative  dispute  resolution  for  any- 
one who  receives  benefits  from  a  government  program,  including 
tax  deductibility  of  their  plans.  The  idea  is  to  make  people  use  al- 
ternative dispute  resolution  set  up  by  the  States  before  they  resort 
to  litigation. 

They  would  have  the  right  to  appeal  decisions  from  alternative 
dispute  resolution  to  the  court  system,  and  anyone  should  certainly 
have  that  right.  But  I  think  that  if  we  are  going  to  really  get  seri- 
ous about  streamlining  this  process,  we  are  going  to  have  to  have 
an  alternative  dispute  resolution  system  that  works. 

ADR's  wouldn't  deprive  anybody  of  access  to  judgment  for  mal- 
practice that  has  done  them  damage.  On  the  other  hand,  it  would 
probably  give  more  people  greater  access  to  legitimate  claims  be- 
cause they  wouldn't  have  to  necessarily  incur  the  heavy  cost  of  liti- 
gation in  court. 
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This  is  so  logical  that  even  the  head  of  the  American  Bar  Asso- 
ciation endorses  it,  and  I  think  88  percent  of  the  American  public 
is  in  favor  of  it.  I  have  even  had  trial  lawyers  in  North  Carolina, 
my  home  State,  who  have  been  active  politically  on  this  issue  in 
the  Senate  of  North  Carolina,  coming  out  in  favor  of  it. 

So,  it  is  not  something  that  we  need  to  run  around  and  cravenly 
hide  from  trial  attorneys  on.  I  think  it  is  something  we  need  to  face 
honestly  and  openly.  And  I  think  if  we  are  willing  to  do  that  we 
can  come  up  with  something  that  will  have  a  decided  impact  on  one 
of  the  major  cost  drivers  in  our  health  care  system  without  depriv- 
ing any  citizen  of  their  legitimate  rights  to  just  compensation. 

I  thank  the  gentleman  from  Virginia  again  for  yielding,  and  yield 
back  the  balance  of  my  time. 

Mrs.  Collins.  Dr.  Rowland? 

Mr.  Rowland.  I  have  no  opening  statement. 

Mrs.  Collins.  OK  Mr.  Bliley? 

Mr.  Bliley.  Thank  you,  Madam  Chairwoman. 

I  ask  unanimous  consent  to  insert  my  full  statement  into  record, 
much  of  which  my  colleague  from  North  Carolina  has  already  out- 
lined. 

But  there  is  one  other  point  I  would  like  to  make,  and  that  is 
in  the  administration  bill,  the  bill  contains  a  host  of  provisions  that 
establish  a  series  of  private  rights  of  action  which  could  have  an 
enormous  effect  on  malpractice  litigation,  including  private  rights 
of  action  to  enforce  State  responsibilities,  to  enforce  Federal  re- 
sponsibilities, and  to  enforce  the  responsibilities  of  the  alliances. 
These  provisions  are  a  complete  contradiction  to  the  notion  of  mal- 
practice reform,  which  is  to  remove  the  resolution  of  disputes  from 
the  courts. 

And  I  thank  the  Chair  and  yield  back  the  balance  of  my  time. 

Mrs.  Collins.  Thank  you. 

[The  opening  statement  of  Mr.  Bliley  follows:] 

Opening  Statement  of  Hon.  Thomas  J.  Bliley 

Mr.  Chairman,  I  would  like  to  join  you  in  welcoming  our  witnesses  today.  Mal- 
practice reform  is  long  overdue  in  this  country  and  I  am  pleased  that  the  committee 
is  focusing  some  long  needed  attention  on  it.  No  one  disagrees  that  the  goal  of  the 
malpractice  system  is  to  compensate  patients  fairly  who  experience  a  medical  injury. 
However,  the  current  system  falls  far  short  of  that  goal.  Compensation  is  not  con- 
sistent, timely  or  predictable.  Nor  is  it  available  to  all  who  may  qualify. 

Our  malpractice  system  has  also  led  to  extremely  serious  access  to  care  problems, 
particularly  in  obstetrics.  Yesterday's  New  York  Times  reports  on  an  interview  with 
Mrs.  Clinton  in  which  she  states  unequivocally  that  "universal  coverage  with  com- 
prehensive benefits"  is  a  non-negotiable  element  of  the  President's  health  reform 
package.  My  point  is  that  access  to  insurance  coverage  does  not  translate  into  a 
guarantee  of  access  to  care.  Doctors  cannot  be  forced  to  practice  in  a  specific  field 
of  medicine.  Unless  health  reform  seriously  addresses  the  malpractice  issue,  it  will 
not  solve  some  of  today's  most  serious  access  problems.  Some  of  our  witnesses  today 
will  testify  that  almost  1  out  of  8  OB/GYN's  have  quit  obstetrics  and  almost  one 
quarter  have  decreased  the  amount  of  high  risk  obstetrical  care  they  provide  be- 
cause of  liability  risks. 

In  a  speech  before  the  American  Medical  Association  this  summer,  Mrs.  Clinton 
pledged  that  the  administration  would  "offer  a  serious  proposal  to  curb  malpractice 
problems".  A  review  of  the  malpractice  provisions  in  the  administration's  proposal 
demonstrates  that  the  reality  falls  short  of  the  rhetoric.  While  I  am  pleased  that 
the  plan  does  begin  to  address  some  malpractice  issues,  it  only  provides  lip  service 
to  some  and  completely  ignores  some  very  important  ones. 

I  am  pleased  that  the  plan  does  provide  for  a  modification  of  the  collateral  source 
rule  by  providing  for  a  mandatory  offset  against  awards  received  from  other  sources. 


276 


Nearly  half  the  States  have  not  modified  this  rule  and  I  think  it  has  been  well  docu- 
mented that  it  saves  money.  It  also  removes  the  simple  inequity  of  providing  mul- 
tiple awards  for  the  same  injury.  Periodic  payment  of  awards  is  also  included  in  the 
Clinton  plan.  This  would  help  reduce  costs  while  insuring  that  the  money  will  be 
there  for  the  plaintiff  when  needed.  I  think  the  demonstration  projects  on  both  en- 
terprise liability  and  practice  guidelines  are  worth  pursuing  and  will  yield  valuable 
information  one  way  or  the  other. 

I  am  very  supportive  of  the  concept  of  dispute  resolution  because  I  think  we  need 
an  efficient  administrative  compensation  mechanism,  but  as  proposed  in  the  Clinton 
plan,  it  simply  will  not  work.  Under  the  administration's  proposal,  patients  will  be 
required  to  submit  their  claims  for  alternative  dispute  resolution;  however,  if  the 
consumer  is  dissatisfied  with  the  outcome,  he  can  go  to  court.  It  could  simply  turn 
into  a  valuable  discovery  period  for  the  plaintiff.  To  be  effective,  it  is  important  to 
require  plaintiffs  to  pay  the  defendant's  legal  fees  if  the  plaintiff  rejects  the  decision, 
goes  to  court  and  does  not  receive  higher  awards. 

The  provision  in  the  Clinton  plan  limiting  attorneys  fees  to  one  third  of  an  award 
merely  codifies  current  practices  and  is  simply  rhetorical  window  dressing. 

My  biggest  concern  with  the  malpractice  provisions  relate  to  what  is  left  out. 
There  are  no  limits  on  noneconomic  damages  which  constitute  about  half  of  total 
payments  and  which  generate  much  of  the  unpredictability  and  inconsistency  of 
awards.  Such  limits  would  make  outcomes  more  certain  and  predictable  thereby 
leading  to  quicker  settlements  and  lower  administrative  costs.  Since  about  half  of 
the  States  nave  no  limits  on  these  damages,  universal  adoption  of  such  a  reform 
could  have  an  important  effect.  It  should  be  noted  that  the  recent  study  on  the  "Im- 
pact of  Legal  Reforms  on  Medical  Malpractice  Costs"  by  the  Office  of  Technology  As- 
sessment concluded  that  "the  one  reform  consistently  shown  to  reduce  malpractice 
cost  indicator  is  caps  on  damages." 

In  addition,  the  merits  or  lack  thereof  of  the  malpractice  provisions  aside,  the  bill 
contains  a  host  of  other  provisions  that  establish  a  series  of  private  rights  of  action 
which  could  have  an  enormous  effect  on  malpractice  litigation  including  private 
rights  of  action  to  enforce  State  responsibilities,  to  enforce  Federal  responsibilities 
of  the  alliance.  These  provisions  are  a  complete  contradiction  to  the  notion  of  mal- 
practice reform  which  is  to  remove  the  resolution  of  disputes  from  the  courts. 

Mrs.  Collins.  Mr.  Towns? 

Mr.  Towns.  I  would  like  to  ask  permission  to  include  my  entire 
statement  in  the  record. 

Mrs.  Collins.  Without  objection,  so  ordered. 

All  statements  will  be  made  a  part  of  the  record. 

Mr.  Towns.  Let  me  thank  you,  Madam  Chairwoman,  for  this 
hearing. 

There  should  be  no  doubt  or  concerns  about  the  fact  that  mal- 
practice is  pushing  up  the  cost  of  medicine.  The  fact  that  doctors 
are  involved  in  terms  of  sort  of  a  preemptive  strike;  that  they  are 
doing  extra  tests  and,  of  course,  that  costs  a  lot  of  money.  Because 
when  they  send  it  to  the  labs,  the  labs  are  involved  in  it,  and,  of 
course,  the  staff  of  the  lab  have  to  be  paid  as  well. 

Malpractice  in  the  area  that  I  come  from  runs  as  high  as 
$90,000,  and  I  have  heard  that  in  some  areas  it  goes  as  high  as 
$137,000. 

In  all  of  Central  Brooklyn,  which  is  over  500,000  people,  there 
is  not  one  OBS  in  private  practice,  and  I  think  that  that  is  some- 
thing that  has  to  be  dealt  with.  So,  if  we  are  going  to  really  reform 
our  health  care,  we  have  to  look  at  tort  reform.  I  think  that  that 
is  a  must. 

So,  Madam  Chairwoman,  I  would  like  to  thank  you  for  having  us 
to  focus  on  this,  because  I  think  that  any  health  care  reform  must 
consider  tort  reform. 

Thank  you  very  much.  I  yield  back. 

Mrs.  Collins.  Thank  you. 

[The  opening  statement  of  Mr.  Towns  follows:] 
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Opening  Statement  of  Hon.  Ed  Towns 

Mr.  Chairman  and  Madam  Chairwoman,  today's  hearing  on  malpractice  reform 
is  one  of  the  most  critical  issues  to  true  reform  of  our  current  health  care  system. 
Our  efforts  at  cost  containment  and  expanded  access  to  health  care  services  will  be 
useless  without  improvements  in  our  current  malpractice  system. 

There  should  be  no  doubt  that  concerns  about  malpractice  suits  drive  up  the  cost 
of  medicine.  Doctors  engage  in  a  sort  of  "pre-emptive  strike"  approach  to  the  prac- 
tice of  medicine.  Every  possible  test  is  ordered  whether  or  not  the  physician  believes 
that  it  is  medically  necessary.  He  or  she  orders  that  additional  test  and/or  treatment 
in  order  to  build  a  defense  against  a  potential  malpractice  claim.  These  additional 
tests  and  treatments  are  not  without  cost.  There  is  not  only  the  cost  of  the  proce- 
dure itself  but  also  we  have  to  pay  the  salary  of  the  person  who  administers  the 
procedure  and  the  person  who  analyzes  the  results. 

Concern  about  malpractice  insurance  costs  also  have  a  direct  impact  on  access  to 
quality  health  care.  In  a  State  like  New  York,  the  very  cost  of  malpractice  insurance 
has  driven  many  physicians  out  of  practicing  medicine.  Anytime  you  have  to  spend 
close  to  $90,000  on  malpractice  premiums  that  has  got  to  have  an  impact  on  the 
rates  you  charge  patients,  what  patients  you  accept  in  your  practice  and  also  where 
you  decide  to  practice.  Right  now,  today,  in  central  Brooklyn,  a  borough  with  over 
500,000  people,  there  is  only  one  OB-GYN  who  is  willing  to  accept  Medicaid  patients 
for  obstetric  care.  Let  me  emphasize  this  point — we  are  talking  about  $90,000  before 
you  rent  an  office,  purchase  medical  equipment  or  hire  office  staff.  And  I  have  heard 
that  doctors  pay  as  much  as  $137,000  in  insurance  premiums. 

Testimony  which  will  be  presented  to  us  today  reveals  that  many  claims  are 
brought  where  there  has  either  been  no  negligent  injury  or  the  claim  has  been 
dropped  or  settled  without  payment.  This  assessment  suggests  that  suits  are  often 
filed  not  because  of  a  real  concern  about  negligence  but  because  there  is  a  disagree- 
ment in  treatment  methodology  between  the  doctor  and  the  patient.  From  that  per- 
spective, the  certificate  of  merit  and  the  alternative  dispute  resolution  system  in  the 
administration's  plan  should  ameliorate  some  of  these  frivolous  claims. 

On  the  other  hand,  I  believe  we  should  carefully  examine  the  Office  of  Technology 
Assessment's  finding  that  caps  on  damage  awards  have  had  a  significant  impact  on 
reducing  malpractice  premiums  on  the  State  level.  After  all,  we  are  the  only  country 
in  the  industrialized  world  that  permits  unlimited  compensation  for  non-economic 
damages.  Additionally,  I  believe  we  need  to  carefully  review  whether  the  one-third 
limitation  on  contingency  fees  impacts  the  ability  of  the  poor  to  seek  legal  redress. 

I  regret  that  I  am  chairing  a  hearing  within  the  hour  so  I  will  not  be  able  to  re- 
main to  hear  all  the  witnesses  but  I  look  forward  to  working  with  our  two  Chairs 
and  my  colleagues  to  address  real  malpractice  reform  when  this  legislation  is 
marked  up  next  year. 

Mrs.  Collins.  Mr.  Klug? 
Mr.  Klug.  No  opening  statement. 
Mrs.  Collins.  Thank  you. 
Mr.  Brown? 

Mr.  Brown.  No  opening  statement,  Madam  Chairwoman. 
Mrs.  Collins.  Thank  you. 
Mr.  Franks? 

Mr.  Franks.  No  opening  statements,  Mrs.  Chairwoman. 
Mrs.  Collins.  Thank  you. 
Mr.  Pallone? 

Mr.  Pallone.  I  just  wanted  to  say  briefly,  Madam  Chairwoman, 
that  I  think  this  is  a  very  difficult  area.  That  is,  I  guess,  obvious 
to  everyone. 

I  find,  myself,  that  when  I  talk  to  constituents  that  they  all  clam- 
or and  say  that  we  need  malpractice  reform  and  that  they  see  that 
as  a  major  part  of  the  increasing  cost  of  the  health  care  system. 

On  the  other  hand,  if  somebody  does  have  an  injury  or  somebody 
feels  that  they  have  been  wronged  and  then  they  find  out  that  they 
might  have  some  kind  of  restriction  on  their  ability  to  sue  or  on 
the  amount  of  damages  that  they  can  recover,  they  are  quick  to 
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scream  and  say,  "Gee,  that  is  terrible.  That  goes  against  my  indi- 
vidual liberties,  that  is  un-American." 

So,  I  think  it  is  very  difficult  to  weigh  the  two,  and  that  is  why 
I  think  this  hearing  is  very  important  and  why  it  is  going  to  be  an 
important  part  of  whatever  we  do  as  part  of  the  health  care  reform. 

Thank  you. 

Mrs.  Collins.  Thank  you. 
Mr.  Greenwood? 

Mr.  Greenwood.  No  opening  statement. 

Mrs.  Collins.  Mr.  Moorhead? 

Mr.  Moorhead.  Thank  you,  Madam  Chairwoman. 

I  am  especially  pleased  that  we  are  focusing  today  on  medical  li- 
ability issues.  For  sometime  this  has  been  an  issue  of  interest  to 
my  constituents,  and  especially  to  me  as  a  member  of  both  the  En- 
ergy and  Commerce  and  the  Judiciary  Committees. 

Significant  and  meaningful  malpractice  reform  must  be  a  part  of 
any  future  health  care  reform  bill  because  malpractice  costs  are  in- 
tegrally related  to  the  rising  cost  of  health  care.  They  are  linked 
to  increased  utilization  of  services  or  defensive  medicine,  to  in- 
creased insurance  and  legal  costs,  and  finally  through  increased 
cost  for  services  to  the  patient. 

We  are  wasting  precious  resources  on  frivolous  cases  and  we 
should  resolve  those  cases  which  are  legitimate  in  more  cost  effec- 
tive ways.  Studies  estimate  these  costs  to  be,  conservatively,  $20 
to  $25  billion  a  year.  The  malpractice  system  is  not  the  only  cause 
of  rising  health  care  costs,  but  it  is  a  major  contributor  and  one 
that  we  can  address  without  jeopardizing  protections  for  legitimate 
victims. 

In  my  own  State  of  California  we  have  seen  how  successful  medi- 
cal malpractice  reform  efforts  can  be.  In  1975,  after  tremendous  co- 
operation between  all  of  the  parties,  the  State  legislature  passed 
MICRA,  the  Medical  Injury  Compensation  Reform  Act.  For  18 
years  it  has  successfully  confronted  serious  excesses  in  the  mal- 
practice system,  while  simultaneously  providing  fair  redress  for 
those  who  have  truly  suffered  from  substandard  care. 

If  the  Congress  wanted  to  implement  a  system  like  MICRA  now, 
there  is  already  legislation  pending  to  do  just  that.  H.R.  3080,  the 
Affordable  Health  Care  Now  Act,  which  I  and  130  other  members 
of  the  House  have  cosponsored,  contains  the  kind  of  strong  mal- 
practice reform  provisions  I  want  to  see  enacted. 

I  wish  that  the  President's  bill  contained  stringent  malpractice 
reform  like  those  in  H.R.  3080,  but  the  Health  Security  Act  really 
does  not  go  far  enough.  I  am  increasingly  hopeful,  however,  that 
Congress  will  not  miss  the  opportunity  to  make  real  progress. 

I  look  forward  to  hearing  from  our  witnesses  today. 

And  thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Mr.  Stearns? 

Mr.  Stearns.  Thank  you,  Madam  Chairwoman. 

Today  it  is  universally  recognized  that  we  need  to  reform  the 
medical  malpractice  system.  Individuals  representing  views  as  di- 
vergent as  former  President  Bush  and  President  Clinton,  House 
Members  Bob  Michel,  John  Dingell,  Jim  Cooper,  Senator  John 
Breaux,  and  Orrin  Hatch,  all  believe  that  the  time  for  medical  mal- 
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practice  reform  has  come  and  included  such  reforms  in  their  health 
care  proposals. 

Seventy-seven  percent  of  all  Americans  believe  that  medical  mal- 
practice reform  is  an  important  key  to  reducing  spiraling  health 
care  costs.  Medical  malpractice  is  a  lot  like  the  Superfund,  an  issue 
quite  familiar  to  Energy  and  Commerce  Committee  members.  All 
of  the  dollars  are  going  to  the  lawyers  and  very  little  is  going  to 
"cleanup."  According  to  the  Rand  Corporation,  only  43  percent  of 
every  dollar  spent  on  medical  liability  litigation  reaches  injured  pa- 
tients as  compensation.  The  rest  is  spent  on  attorney's  fees  for  both 
sides.  Litigation  expenses  and  insurance  administration  costs. 

With  skyrocketing  health  care  costs,  Americans  cannot  afford 
such  an  inefficient  system.  Unfortunately,  it  is  the  ordinary  man 
or  woman  who  is  suffering.  Under  the  current  system,  Americans 
are  being  denied  access,  first,  to  particular  areas  of  practice,  and, 
second,  to  the  courts. 

First,  one-third  of  U.S.  physicians  avoid  particular  areas  of  medi- 
cal practice,  even  though  they  are  qualified,  because  of  malpractice 
concerns.  Millions  of  pregnant  women  in  rural  areas  and  in  the 
inner  city  are  having  difficulty  finding  obstetricians  and  gyne- 
cologists, especially  if  they  have  a  high-risk  pregnancy. 

Second,  many  Americans  are  denied  access  to  the  legal  system. 
Only  the  well-off  can  afford  to  pursue  their  claims  in  court,  since 
on  the  average  it  takes  longer  than  2  years  to  resolve  a  medical  li- 
ability claim  from  the  time  it  is  filed.  Lawyers  consider  claims  with 
award  potential  or  plaintiffs  who  can  carry  the  costs  throughout 
the  case. 

Under  today's  system,  only  6  percent  of  patients  who  experience 
adverse  outcome  as  a  result  of  negligent  care  receive  compensation. 
Today's  system  seems  to  benefit  only  those  who  can  afford  to  pur- 
sue a  claim  and  not  the  ones  who  are  truly  injured.  There  has  to 
be  a  better  way. 

Therefore  I  encourage  my  colleagues  and  the  President  to  pursue 
all  reasonable  reforms  that  will  allow  for  swift  and  just  compensa- 
tion of  injured  patients,  but  eliminate  those  aspects  of  our  court 
system  which  drives  up  costs  that  are  ultimately  passed  on  to  the 
consumer,  and  I  look  forward  to  hearing  our  witnesses. 

Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Thank  you  very  much. 

Let  me  call  the  witnesses,  please.  Our  first  panel  will  be  Mr. 
Webster  Hubbell,  who  is  the  Associate  Attorney  General  with  the 
Department  of  Justice,  and  Dr.  J.  Jarrett  Clinton,  who  is  the  Ad- 
ministrator for  the  Agency  for  Health  Care  Policy  and  Research, 
with  the  Department  of  Health  and  Human  Services. 

Won't  you  come  forward,  please? 

Good  morning.  Both  of  you  have  testified  before  congressional 
committees  before,  and  you  know  that  we  operate  under  the  5- 
minute  rule.  We  are  going  to  do  so  this  morning  with  the  full 
knowledge  that  your  entire  testimonies,  as  will  the  testimony  of  all 
of  the  witnesses  today,  be  made  a  part  of  the  record,  and  ask  that 
you  summarize  your  testimony  in  the  5  minutes  or  so.  Thank  you 
very  much. 

We  are  going  to  begin  with  you,  Mr.  Hubbell. 
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STATEMENT  OF  WEBSTER  L.  HUBBELL,  ASSOCIATE  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE,  ACCOMPANIED  BY  J. 
JARRETT  CLINTON,  ADMINISTRATOR,  AGENCY  FOR  HEALTH 
CARE  POLICY  AND  RESEARCH,  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES 

Mr.  HUBBELL.  Thank  you,  Chairwoman  Collins  and  Chairman 
Waxman.  It  is  a  pleasure  to  be  with  you  today  to  discuss  the 
Health  Security  Act  and  the  administration's  proposals  relating  to 
medical  malpractice  reform. 

These  early  hearings  which  your  two  subcommittees  are  holding 
on  key  components  of  the  Health  Security  Act  represent  an  impor- 
tant step  in  securing  adequate  health  care  for  all  Americans,  and 
we  look  forward  to  working  with  you  on  this  very  important 
project. 

I  am  accompanied  today  by  Dr.  J.  Jarrett  Clinton,  who  is  the  Ad- 
ministrator of  the  Agency  for  Health  Care  Policy  and  Research 
within  the  Public  Health  Service  of  the  Department  of  Health  and 
Human  Services.  Dr.  Clinton  will  address  questions  you  may  have 
regarding  the  National  Practitioner  Data  Bank  and  demonstration 
projects  in  the  areas  of  enterprise  liability  and  the  use  of  practi- 
tioner guidelines  in  resolving  medical  malpractice  claims. 

The  President's  health  care  reform  plan  is  the  most  detailed  and 
comprehensive  health  care  reform  proposal  ever  offered.  As  with 
other  parts  of  the  plan,  the  President  has  committed  his  views  to 
legislation  and  I  am  here  today  as  part  of  the  continuing  dialogue 
on  those  views. 

There  are  many  things  wrong  with  the  medical  malpractice  sys- 
tem as  we  know  it  today.  Some  who  are  injured  are  perceived  to 
be  overcompensated.  Others  are  undercompensated  or  shut  out  of 
the  system  altogether. 

There  is  little  empirical  evidence  that  the  malpractice  system  de- 
ters substandard  care  or  promotes  the  practice  of  quality  medicine. 
We  all  know  that  the  civil  litigation  system  can  be  inefficient  and 
expensive.  We  know  that  doctors  practice  defensive  medicine, 
which  at  least  in  part  is  related  to  malpractice  litigation.  While  the 
costs  may  be  hard  to  quantify,  we  do  know  that  such  practices  have 
contributed  to  the  soaring  costs  of  our  Nation's  health  care  bill. 

The  President's  proposal  attempts  to  address  the  problems  with 
the  current  malpractice  system,  while  recognizing  that  the  medical 
malpractice  litigation  is  only  one  aspect  of  basic  State  tort  law  and 
jurisprudence.  We  know  that  virtually  every  State  has  adopted  spe- 
cific malpractice  reform  since  the  malpractice  liability  insurance 
crises  of  the  1970's  and  1980's,  and  each  of  these  reforms  has  been 
tailored  to  the  unique  circumstances  of  that  State.  We  strongly  be- 
lieve that  medical  malpractice  cases  should  continue  to  be  litigated 
primarily  in  State  courts  and  that  medical  malpractice  reform 
should  respect  the  fundamental  nature  of  State  practice  and  proce- 
dure. 

The  President's  proposal  provides  two  new  mechanisms  for  a 
more  sensible  and  cost  effective  approach  to  resolving  medical  mal- 
practice disputes.  First,  it  encourages  consumers  and  providers  to 
settle  malpractice  claims  outside  of  court.  Every  health  plan  will  be 
required  to  develop  and  have  in  place  at  least  one  alternative  dis- 
pute resolution  mechanism  and  every  claim  against  a  doctor  or 
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other  provider  must  first  be  referred  for  alternative  dispute  resolu- 
tion before  it  can  be  litigated.  While  ADR  is  not  binding,  meaning 
the  consumers'  dissatisfied  with  the  outcome  can  go  to  court,  it  is 
mandatory. 

Attempting  to  settle  medical  malpractice  claims  before  they  get 
to  court  has  rewards  for  both  patients  and  providers.  Parties  suf- 
fering real  injuries  will  be  compensated  sooner,  and  claimants  with 
smaller  claims  will  have  increased  access  to  the  dispute  resolution 
mechanism.  The  plan  administrators  will  be  aware  of  those  provid- 
ers with  a  track  record  of  claims  against  them,  and  physicians  may 
be  spared  the  expense  and  distraction  of  defending  groundless 
claims. 

For  the  first  time,  the  names  of  licensed  health  care  practitioners 
with  repeated  numbers  of  malpractice  claimants  or  sanctions  will 
be  made  available  to  the  public.  Combined  with  quality  measures 
in  the  proposal,  the  public  can  make  more  informed  choices  about 
the  practitioners  they  choose.  With  adequate  information,  consum- 
ers can  improve  the  quality  of  the  health  care  they  receive  by  their 
choice  of  practitioner. 

The  Health  Security  Act  also  contains  proposed  reforms  to  dis- 
courage the  filing  of  frivolous  lawsuits  and  to  provide  fair  and  uni- 
form national  rules  for  malpractice  awards. 

First,  the  proposed  Act  limits  the  amount  of  lawyer's  fees  to  one- 
third,  which  is  actually  higher  in  some  cases,  but  States  may  im- 
pose lower  limits. 

Second,  under  the  administration's  proposal,  before  a  lawyer  can 
file  a  medical  malpractice  lawsuit  he  or  she  has  to  first  consult  a 
qualified  medical  specialist  and  prepare  an  affidavit,  including  a 
written  report  by  the  medical  specialist.  The  written  report  must 
contain  the  specialist's  determination  that  the  specialist  has  re- 
viewed the  medical  records  and  believes  there  is  a  reasonable  and 
meritorious  claim. 

Mrs.  Collins.  Mr.  Hubbell? 

Mr.  Hubbell.  Yes,  ma'am. 

Mrs.  Collins.  Have  you  finished  your  third  one?  The  time  really 
has  expired.  We  had  the  clock  set  wrong — this  light  was  set  wrong, 
but  the  clock  was  not  set  wrong. 

Mr.  Hubbell.  OK  I  am  sorry. 

Mrs.  Collins.  So,  if  you  will  finish  your  final  statement. 
Mr.  Hubbell.  I  will  be  glad  to. 

Third  and  finally,  we  propose  that  double  recoveries  be  elimi- 
nated. 

We  recognize  that  this  is  a  very  difficult  issue.  We  look  forward 
to  working  with  this  committee  on  this  issue. 
Mrs.  Collins.  Thank  you  very  much. 
[The  prepared  statement  of  Mr.  Hubbell  follows:] 
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STATEMENT  OF 

WEBSTER  L.  HUBBELL 
ASSOCIATE  ATTORNEY  GENERAL 

Chairman  Waxman  and  Chairwoman  Collins,   it  is  a  pleasure  to 
be  with  you  today  to  discuss  the  Health  Security  Act  and  the 
Administration's  proposals  relating  to  medical  malpractice 
reform.     The  early  hearings  which  your  two  Subcommittees  are 
holding  on  key  components  of  the  Health  Security  Act  represent  an 
important  step  in  securing  adequate  health  care  for  all 
Americans.     The  President  is  grateful  for  the  priority  you  have 
given  this  legislation.     Every  member  of  this  Administration 
stands  ready  and  willing  to  assist  you  and  your  colleagues,  so 
that  we  may  realize  the  prompt  enactment  of  this  historic 
proposal  by  the  Congress. 

I  am  accompanied  today  by  Dr.  J.  Jarrett  Clinton, 
Administrator  of  the  Agency  for  Health  Care  Policy  and  Research, 
within  the  Public  Health  Service  of  the  Department  of  Health  and 
Human  Services.     Dr.  Clinton  will  address  questions  you  may  have 
regarding  the  National  Practitioner  Data  Bank  and  demonstration 
projects  in  the  areas  of  enterprise  liability  and  the  use  of 
practitioner  guidelines  in  resolving  medical  malpractice  claims. 

The  President's  health  care  reform  plan  is  the  most  detailed 
and  comprehensive  health  care  reform  proposal  ever  offered.  As 
with  other  parts  of  the  plan,  the  President  has  committed  his 
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views  to  legislation,  and  I  am  here  today  as  part  of  a  continuing 
dialogue  on  those  views. 

There  are  many  things  wrong  with  the  medical  malpractice 
syctem  as  we  know  it  today.     Some  who  are  injured  are  perceived 
to  be  overcompensated;  others  are  undercompensated  or  shut  out  of 
the  system  altogether.     There  is  little  empirical  evidence  that 
the  malpractice  system  deters  substandard  care  or  promotes  the 
practice  of  quality  medicine.    We  all  know  that  the  civil 
litigation  system  can  be  inefficient  and  expensive.    We  know  that 
doctors  practice  defensive  medicine  which,  at  least  in  part,  is 
related  to  malpractice  litigation.    While  the  costs  may  be  hard 
to  quantify,  we  do  know  that  such  practices  have  contributed  to 
the  soaring  costs  of  our  national  health  care  bill . 

The  President's  proposal  attempts  to  address  the  problems 
with  the  current  malpractice  system,  while  recognizing  that 
medical  malpractice  litigation  is  only  one  aspect  of  basic  state 
tort  law  and  jurisprudence.    We  know  that  virtually  every  state 
has  adopted  specific  malpractice  reforms  since  the  malpractice 
liability  insurance  crises  of  the  1970 's  and  1980' s.     Each  of 
those  reforms  has  been  tailored  to  the  unique  circumstances  of 
the  respective  state  court  and  civil  justice  system  involved.  We 
strongly  believe  that  medical  malpractice  cases  should  continue 
to  be  litigated  primarily  in  the  state  courts  and  that  medical 
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malpractice  reform  should  respect  the  fundamental  nature  of  state 
practice  and  procedure. 

Before  I  describe  the  specific  reforms  contained  in  the 
Health  Security  Act,  I  want  to  refer  to  the  conclusions  of 
several  of  the  best  studies  of  medical  malpractice.     Some  of 
these  are  probably  familiar  to  you,  but  they  are  worth  repeating. 
However,  I  must  admit  that  one  of  the  frustrations  about  this 
whole  issue  is  the  lack  of  good  empirical  data  we  have  to  guide 
our  deliberations.      For  a  problem  of  this  importance,  the 
scarcity  of  reliable  research  data  is  astonishing.     I  am  hopeful 
that  we  might  address  the  need  for  top -quality  empirical  research 
through  this  legislation  and  an  increased  emphasis  on  federal 
funding  for  such  research. 

The  Harvard  Medical  Practice  Study  of  hospital  discharges  in 
New  York  in  the  mid-1980' s  found  that  3.7%  of  all  people 
discharged  from  the  hospital  suffered  adverse  medical  events. 
Over  25%  of  those,  or  1%  of  discharges  overall,  were  due  to 
provider  negligence. 

Only  one  out  of  eight  patients  injured  as  a  result  of 
negligence  filed  a  malpractice  claim,  and  only  one  out  of  sixteen 
received  any  compensation  from  the  tort  system. 
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In  New  York,  the  average  delay  between  initial  claim  and 
eventual  payment  is  six  years,  and  over  ten  years  for  the  more 
serious  injuries. 

A  different  study  found  that  many  injured  parties  are 
frequently  undercompensated,  particularly  those  suffering 
permanent,  serious  injuries.     Because  payment  typically  comes  so 
long  after  injury,  funds  for  early  rehabilitation  are  not 
available. 

For  every  patient  who  does  not  receive  fair  compensation, 
there  is  a  doctor  who  feels  financially  threatened  by  potential 
lawsuits,  the  unpredictability  of  jury  verdicts,  and  high 
liability  insurance  premiums.     In  one  major  study,  over  80%  of 
patients  who  filed  suits  had  not  in  fact  been  negligently 
injured.     Physicians  view  the  malpractice  system  as  haphazard, 
unpredictable,  and  personally  traumatic,  exposing  them  to  the 
attendant  costs  and  delays  of  our  troubled  civil  justice  system. 

Striking  the  proper  balance  of  competing  concerns  in  this 
environment  is  not  an  easy  task.    As  the  Subcommittees  know, 
having  struggled  with  these  issues  over  the  years,  there  is  no 
simple  solution.    There  are  strongly  held  views  on  all  sides',  and 
some  truth  on  all  sides. 
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The  President's  proposal  provides  two  new  mechanisms  for  a 
more  sensible  and  cost-effective  approach  to  resolving  medical 
malpractice  disputes.     First,  it  encourages  consumers  and 
providers  to  settle  malpractice  claims  outside  of  court.  Every 
health  plan  will  be  required  to  develop  and  have  in  place  at 
least  one  alternative  dispute  resolution  mechanism,  and  every 
claim  against  a  doctor  or  other  provider  must  first  be  referred 
for  alternative  dispute  resolution  before  it  can  be  litigated. 

While  ADR  is  not  binding,  meaning  that  consumers 
dissatisfied  with  the  outcome  can  go  to  court,  it  is  mandatory. 
Attempting  to  settle  malpractice  claims  before  they  get  to  court 
has  rewards  for  both  patients  and  providers.     Parties  suffering 
real  injuries  will  be  compensated  sooner  and  claimants  with 
smaller  claims  will  have  increased  access  to  a  dispute  resolution 
mechanism.    The  plan  administrators  will  be  aware  of  those 
providers  with  a  track  record  of  claims  against  them,  and 
physicians  may  be  spared  the  expense  and  distraction  of  defending 
groundless  claims. 

Second,  the  Health  Security  Act  provides  that  the  National 
Practitioner  Data  Bank  will  make  available  to  the  public  the 
names  of  practitioners  who  have  a  pattern  of  malpractice  payouts 
or  sanctions.    As  the  Subcommittees  are  aware,  under  the  Health 
Care  Quality  Improvement  Act,  malpractice  payouts  and* sanctions 
are  reported  to  the  National  Practitioner  Data  Bank  and  are  made 
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available  to  states  or  accrediting  bodies,  but  not  to  the  general 
public. 

For  the  first  time,  the  names  of  licensed  health  care 
practitioners  with  repeated  numbers  of  malpractice  payments  or 
sanctions  will  be  available  to  the  public.     Combined  with  the 
quality  measures  in  the  proposal,  the  public  can  make  more 
informed  choices  about  the  practitioners  they  choose.  With 
adequate  information,  consumers  can  improve  the  quality  of  the 
health  care  they  receive  by  their  choice  of  practitioners. 

The  Health  Security  Act  also  contains  certain  proposed 
reforms  to  discourage  the  filing  of  frivolous  lawsuits  and  to 
provide  fair,  uniform  national  rules  for  malpractice  awards. 

First,  the  proposed  Act  limits  the  amount  of  a  lawyer's  fee 
to  no  more  than  one -third  of  the  amount  recovered  in  a 
malpractice  case.     However,  states  may  impose  lower  limits. 
While  some  have  challenged  this  proposal  as  unfair  to  plaintiffs' 
trial  lawyers,  it  is  a  change  which  has  already  been  implemented 
in  some  form  in  the  majority  of  states.     In  fact,  the  Federal 
Tort  Claims  Act,  under  which  medical  malpractice  suits  are 
brought  against  federally- employed  health  care  providers, 
establishes  even  lower  attorneys'  fee  limits. 
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Second,  under  the  Administration's  proposal,  before  a  lawyer 
can  file  a  medical  malpractice  lawsuit,  he  or  she  has  to  first 
consult  a  qualified  medical  specialist,  and  prepare  an  affidavit 
including  a  written  report  by  the  medical  specialist.  The 
written  report  must  contain  the  specialist's  determination  that 
the  specialist  has  reviewed  the  medical  records,  and  believes 
there  is  a  "reasonable  and  meritorious"  claim.     Courts  can  impose 
sanctions  against  a  plaintiff  or  attorney  for  affidavits 
submitted  without  reasonable  cause. 

Third,  double  recoveries  are  eliminated  by  abolishing  the 
collateral  source  rule  in  both  federal  and  state  medical 
malpractice  cases.    The  proposal  reduces  the  amount  of  recovery 
by  any  amount  recovered  from  another  source,  such  as  private 
disability  insurance.    Again,  this  is  simple  fairness.     If  a 
health  plan  already  provides  for  the  health  coverage  needed  by  an 
injured  patient,  there  is  no  reason  that  a  malpractice  award 
should  include  this  amount. 

Fourth,  the  proposal  allows  either  party  to  request  that  an 
award  be  paid  periodically  rather  than  in  a  lump  sum.     The  judge 
would  determine  the  schedule  based  on  the  needs  of  the  injured 
party.    This  proposal,  which  is  consistent  with  the 
recommendations  of  the  National  Conference  of  Commissioners  on 
Uniform  State  Laws,  is  important  for  both  injured  parties  and 
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defendants  so  that  damages  will  compensate  people  at  the  time 
they  need  the  money. 

Over  the  past  months,  we  have  examined  many  different 
options.     I  know  that  distinguished  Members  of  both  Subcommittees 
have  put  forth  different  ways  of  addressing  the  same  problems  we 
have  identified.    We  are  here  today  to  discuss  how  best  to 
accomplish  our  common  goal. 

One  of  the  issues  that  has  been  debated  is  consideration  of 
caps  on  damages  in  malpractice  cases.  Many  urge  that  a  limit  be 
placed  on  non- economic  damages,  such  as  pain  and  suffering. 

We  have  examined  that  issue  in  detail ,  and  heard  every 
opinion.     It  was  decided  not  to  recommend  caps  on  damages,  and 
let  me  explain  briefly  why  that  decision  was  made.     First,  we 
have  designed  a  series  of  changes  intended  to  address  specific 
problems  with  the  malpractice  system.     If  we  address  the  problems 
of  frivolous  lawsuits  and  the  lack  of  effective  quality  measures, 
and  if  we  place  limits  on  double  recoveries,  there  is  no  reason 
to  place  arbitrary  limits  on  damages. 

Second,  as  I  mentioned  earlier,  studies  have  shown,  and  it 
is  obvious,  that  those  affected  by  caps  on  damages  are  those  most 
severely  injured  who  are  likely  to  get  large  awards.     It  is  those 
same  individuals  who  need  the  money  to  allow  them  to  get  on  with 
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their  lives.    No  one  wants  to  tell  persons  who  have  been  severely 
injured  through  the  negligence  of  others  that  they  will  not  get 
compensation  because  there  is  an  arbitrary  limit,  and  that  they 
are  simply  out  of  luck. 

Third,  the  states  have  enacted  various  limits  on  damages. 
It  would  disrupt  those  state  initiatives  to  impose  limits  at  the 
federal  level.     The  state  limits  vary  widely.     For  example, 
California  has  a  cap  on  non-economic  damages  of  $250,000;  Indiana 
has  an  overall  limit  of  $750,000  for  all  damages. 

The  Health  Security  Act  attempts  to  strike  a  balance  between 
the  needs  of  those  who  are  injured  and  those  working  diligently 
to  provide  high  quality  health  care.    We  believe  we  have  done 
that.    We  recognize  that  this  is  a  controversial  area,  with 
strongly  held  views  on  all  sides. 

Let  me  also  add  that  the  problems  of  the  medical  malpractice 
system  are  exemplary  of  the  many  difficulties  confronting  our 
civil  justice  system  at  both  the  state  and  federal  levels.  The 
Justice  Department  has  undertaken  a  major  access  to  justice 
study,  aimed  at  reducing  the  costs  and  delays  of  civil 
litigation,  increasing  access  to  our  justice  system  for  all 
litigants,  and  restoring  public  confidence  in  a  system  which  is 
fundamental  to  our  concepts  of  law  and  liberty.     I  am  hopeful 
that  we  can  formulate  proposals  that  will  address  the  problems 
inherent  in  medical  malpractice  and  other  kinds  of  civil 
litigation. 

I  appreciate  the  opportunity  to  discuss  our  views  and  I  look 
forward  to  working  with  all  of  the  Members  of  these  Subcommittees 
in  the  months  ahead  as  we  move  forward  in  our  historic  effort  to 
guarantee  health  security  for  all  Americans. 
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Mrs.  Collins.  Dr.  Clinton,  were  you  prepared  to  make  a  state- 
ment? 

Mr.  Clinton.  I  have  no  further  statement.  We  worked  collabo- 
ratively with  the  Department  of  Justice  on  this  statement. 
Mrs.  Collins.  OK  Thank  you  very  much. 

Mr.  Hubbell,  my  question — let  me  make  sure  we  got  this  thing 
right  this  time. 

The  question  is  why  did  the  bill  choose  to  direct  health  plans  to 
establish  the  alternative  dispute  resolution  mechanisms  rather 
than  to  have  them  be  placed  in  an  impartial  setting,  perhaps  with 
court  supervision? 

Mr.  Hubbell.  The  thought  was  that  we  would  use  alternative 
dispute  resolution  as  a  first  step  and  would  give  people  an  oppor- 
tunity to  present  claims  that  may  not  be  brought.  The  evidence  is 
that  one  out  of  eight  claims — only  one  of  eight  valid  claims  is  usu- 
ally brought.  This  will  provide  a  cheaper  alternative  for  valid 
claims,  yet  at  the  same  time  discourage  people  later  on  from  bring- 
ing bigger  claims. 

Mrs.  Collins.  In  one  place  the  bill  actually  limits  the  amount 
that  a  plaintiffs  attorney  can  receive  on  a  contingency  fee  basis.  In 
the  bill's  pilot  program  involving  practice  guidelines,  it  says  that  a 
provider's  conformance  with  the  practice  guidelines  would  be  a 
complete  defense. 

Shouldn't  these  two  provisions  cut  both  ways?  That  is,  shouldn't 
there  be  comparable  limits  on  compensation  for  defense  lawyers, 
and  shouldn't  deviation  from  the  practice  guidelines  under  the  pilot 
program  constitute  absolute  liability? 

Mr.  Hubbell.  Those  are  both  very  good  questions.  I  think  it 
would  be  very,  very  difficult  to  restrict  defense  lawyer's  fees  as  a 
contractual  matter  between  them  and  the  insurance  company  that 
would  be  providing  the  malpractice  defense. 

I  am  sorry.  You  will  have  to  repeat  the  second  part  of  your  ques- 
tion, Madam  Chairwoman. 

Mrs.  Collins.  Well,  I  said  it  seems  like  these  guidelines  ought 
to  cut  both  ways,  you  know.  And  I  guess  the  question  was  shouldn't 
there  be  comparable  limits  on  compensation  for  defense  lawyers, 
which  you  have  already  said,  and  shouldn't  deviation  from  the 
practice  guidelines  under  the  pilot  program  constitute  absolute  li- 
ability? 

Mr.  Hubbell.  I  can  only  speak  for  myself,  and  certainly  Dr.  Clin- 
ton is  more  familiar  with  the  pilot  programs,  but  there  sometimes 
may  be  reasons  for  deviations  from  standard  guidelines  that  could 
be  explained  and  would  not  necessarily  be  negligent.  But  maybe 
Dr.  Clinton  would  like  to  further  address  thac. 

Mrs.  Collins.  Would  you  please,  Dr.  Clinton? 

Mr.  Clinton.  Madam  Chairwoman,  the  proposed  Act  states  that 
this  pilot  program  would  determine  the  effect  of  applying  practice 
guidelines  in  the  resolution  of  liability  actions.  I  think  the  thought 
there  is  there  are  many  issues  that  may  be  tested,  may  be  exam- 
ined more  completely,  and  that  is  the  purpose  of  the  pilot  project. 

So  it  is  not  a  foregone  conclusion  that  these  would  be  absolute 
events  or  would  provide  evidence  that  could  be  submitted  to  the 
court  without  the  usual  hearsay  standards  that  have  been  used  in 
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the  past.  So  it  is  exploratory  to  examine  the  sort  of  questions  that 
you  have  raised. 

Mrs.  Collins.  The  bill's  provision  on  periodic  payments  of 
awards  provides  no  minimum  threshold  for  the  provision  to  apply, 
and  it  doesn't  make  any  distinction  between  damages  that  have  al- 
ready accrued  and  future  losses  due  to  the  injury. 

The  question  would  be,  shouldn't  the  periodic  payment  provision 
not  apply  to  damages  which  have  already  accrued?  That  is  one  part 
of  the  question.  The  second  part  is  shouldn't  the  bill  address  situa- 
tions where  the  defendant  who  is  making  periodic  payments  be- 
comes insolvent  over  the  time,  dies  or  otherwise  fails  to  make  pay- 
ments? What  is  going  to  happen  if  it  is  not  addressed  in  the  bill, 
which  it  isn't  as  far  as  I  can  see? 

Mr.  Hubbell.  As  I  believe  the  bill  is  written,  it  gives  the  judge 
discretion,  if  either  party  asks,  to  grant  periodic  payments.  I  would 
expect  that  the  judge  would  normally  not  grant  periodic  payments 
for  damages  that  have  already  accrued  but  look  to  those  future 
payments.  In  most  periodic  payment  situations,  there  are  usually 
provisions  made  to  insure  against  insolvency. 

Mrs.  Collins.  So,  then  the  judge  in  fact  has  that  flexibility? 

Mr.  Hubbell.  Yes,  I  believe  he  or  she  does. 

Mrs.  Collins.  During  the  spring  there  were  discussions  about 
establishing  enterprise  liability,  which  I  have  talked  about  a  little 
bit.  Why  was  that  option  down-scaled  to  a  voluntary  demonstration 
project,  Dr.  Clinton? 

Mr.  Clinton.  I  think,  in  essence,  Madam  Chairwoman,  the  dis- 
cussions concluded  that  it  had  significant  merit  and  yet  it  had  been 
untested  except  on  a  few  occasions,  and  rather  than  make  a  judg- 
ment based  on  such  limited  factual  information,  the  thought  would 
be,  let's  try  it  out. 

What  we  are  trying  to  do  in  the  area  of  medical  liability  is  under- 
stand more  completely  what  works  best.  Therefore,  the  President 
elected  to  examine  demonstration  projects  with  regard  to  enterprise 
liability  and  see  if  it  does  bring  as  much  promise  as  some  people 
believe. 

Mrs.  Collins.  Mr.  Waxman? 

Mr.  Waxman.  On  that  last  point,  are  you  saying  that  the  admin- 
istration is  proposing  to  try  out  the  enterprise  liability  notion  on 
a  demonstration  basis  to  see  if  it  works? 

Mr.  Clinton.  Correct. 

Mr.  Waxman.  I  see.  So  how  would  that  be  formulated?  There 
would  be  some  areas  of  the  country  where  they  would  try  enter- 
prise liability  to  replace  an  individual  physician  tort  liability? 

Mr.  Clinton.  Correct.  Usually  that  is  done  in  the  form  of  an  an- 
nouncement to  States,  encouraging  them  to  apply  some  degree  of 
competition,  usually  a  cooperative  agreement  with  the  Federal  Gov- 
ernment, so  that  we  can  work  collectively  to  be  sure  that  we  exam- 
ine the  base  upon  which  they  are  working,  have  the  data  collection 
process  that  is  adequate,  and  know  what  we  are  going  to  measure. 

One  of  the  difficulties  with  medical  liability  is  what  are  we  trying 
to  measure?  It  is  beyond  quality  itself.  Is  it  the  price  of  premiums? 
Is  it  the  number  of  claims?  Is  it  the  number  of  claims  with  merit? 
All  that  would  be  worked  through  in  a  cooperative  project. 
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Mr.  Waxman.  Is  that  the  reason  the  administration,  which  at 
least  in  the  early  days  talked  about  recommending  enterprise  li- 
ability, dropped  it  from  an  across-the-board  proposal  to  simply  a 
demonstration  to  find  out  more  information  about  it? 

Mr.  Clinton.  I  think  it  was  that  there  wasn't  sufficient  evidence 
to  answer  the  questions  that  you  have  raised.  It  is  the  reason,  how- 
ever, that  we  have  talked  for  a  number  of  years  about  the  need  for 
demonstration  projects,  not  necessarily  demonstration,  but  good 
evaluation  of  the  many  liability  reform  activities  that  are  going  on 
in  these  States. 

Mr.  Waxman.  I  have  been  involved  in  looking  at  this  area  for 
many,  many,  I  have  to  say  decades,  and  one  of  the  many  frustra- 
tions is  that  we  don't  really  have  good  data  on  the  connection  be- 
tween medical  malpractice  liability  laws  and  good  medical  care. 
There  is  little  data  on  the  connection  between  tort  laws  and  defen- 
sive medicine.  And  we  know  there  has  got  to  be  some  connection 
but  we  really  can't  pin  it  down. 

In  my  own  State  of  California,  for  example,  that  has  some  very 
strong  tort  laws,  most  of  which  came  about  as  a  result  of  a  rec- 
ommendation that  a  committee  I  chaired  in  the  State  legislature 
proposed,  we  have  those  tort  laws  in  effect  but  we  really  know  of 
no  evidence  or  very  little  evidence  of  the  defensive  medicine,  as  we 
would  understand  it,  having  decreased  as  a  result  of  those  tight 
tort  laws,  including  caps. 

We  do  see  that  the  premium  costs  have  been  stabilized  and  that 
was  worthwhile.  But  in  terms  of  the  big  problem  on  health  care, 
which  is  defensive  medicine,  we  don't  see  any  evidence  that  there 
is  any  change  in  the  practice  of  defensive  medicine. 

Do  you  have  any  data  on  it? 

Mr.  Clinton.  No.  I  would  concur  with  your  judgment.  We  have 
a  modest  portfolio  of  medical  liability  research  activities  under 
AHCPR  and  it  doesn't  resolve  many  of  the  questions  you  raised. 

I  think  that  we  know  more  now  than  we  did  5  years  ago,  but  it 
doesn't  get  close  to  what  we  really  need  to  know  to  put  together 
a  national  plan. 

Similarly,  a  lot  of  our  studies  have  looked  at  the  patient-provider 
quality  interface,  and  I  think  there  is  more  work  that  needs  to  be 
done  on  the  legal  processes  or  the  legal  services  aspect  of  this, 
since  it  is  a  very  complex  issue  that  moves  from  medicine  into  the 
court.  And  we  would  argue  that  more  needs  to  be  done  in  terms 
of  evaluation  of  what  is  going  on  at  the  present  time. 

Mr.  Waxman.  I  am  encouraged  at  the  idea  of  practice  patterns 
being  developed  for  a  lot  of  different  reasons,  but  so  that  we  also 
can  measure  what  is  appropriate  care.  But  it  strikes  me  that  if  we 
put  in  caps  on  settlements  and  decisions  for  plaintiffs  that  what 
that  does  is  discourages  lawyers  from  taking  the  cases  because 
they  won't  see  the  big  recovery. 

I  think  lawyers  don't  take  cases  where  it  is  questionable  whether 
they  can  recover  at  all.  I  think  lawyers  take  a  very  narrow  spec- 
trum of  the  cases  and  then  really  go  for  everything  they  can  get. 
But  there  are  lots  of  other  people  who  have  suffered  from  medical 
malpractice  who  never  get  any  redress  of  their  grievances. 

That  kind  of  system  seems  to  me  to  be  wrong,  and  when  I  hear 
the  idea  that  we  would  say  that  plaintiffs  should  be  able  to — a  de- 
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fendant  should  be  able  to  recover  attorney's  fees  from  plaintiffs, 
that  would  further  discourage  people  from  ever  going  into  court. 

I  don't  think  discouraging  people  from  ever  getting  compensated 
for  the  wrongs  done  them  is  a  goal  that  we  ought  to  pursue.  What 
we  need  to  do  is  to  figure  out  how  to  change  these  patterns  that 
give  a  clear  incentive  for  wasteful  medical  practices  known  as  de- 
fensive medicine,  and  I  would  say  in  my  view  it  is  very  hard  to 
quite  determine  how  to  do  it. 

I  think  a  number  of  the  proposals  the  administration  is  rec- 
ommending is  very  constructive,  like  the  certificate  of  merit  and 
encouraging  alternative  disputes. 

Thank  you. 

Mrs.  Collins.  Mr.  Bliley? 

Mr.  Bliley.  Thank  you,  Madam  Chairwoman. 

Mr.  Hubbell,  the  underlying  issue  in  the  medical  malpractice  de- 
bate is  the  issue  of  defensive  medicine.  Many  physicians  argue,  I 
believe  accurately,  that  the  current  malpractice  system  encourages 
the  practice  of  defensive  medicine  or  the  use  by  physicians  of  un- 
necessary and  costly  tests  and  procedures  to  protect  against  future 
malpractice  claims. 

For  example,  as  early  as  1969,  a  leading  official  of  the  then  U.S. 
Department  of  Health,  Education  and  Welfare  testified  before  Con- 
gress and  said,  "We  believe  that  the  additional  procedures  being  or- 
dered to  minimize  the  chance  of  suit  are  adding  significantly  to  the 
overall  cost  of  medical  care." 

Now,  Mr.  Hubbell,  the  issue  of  defensive  medicine  centers  on  the 
fact  that  physicians  and  hospitals  have  been  forced  to  practice  med- 
icine to  avoid  the  cost,  disruption  and  discomfort  of  being  sued. 
Clearly,  doctors  and  hospitals  believe  that  excessive  litigation  and 
judicial  interference  are  disrupting  the  practice  of  medicine.  In  fact, 
on  more  than  one  occasion  I  have  had  respected  surgeons  tell  me 
that  they  were  giving  up  the  day-to-day  practice  of  clinical  medi- 
cine because  of  the  excessive  drumbeat  of  malpractice  lawyers. 

Although  the  administration's  bill  makes  some  minor  improve- 
ments in  our  medical  malpractice  system,  it  may  actually  encour- 
age more  administrative  procedures  and  litigation  because  the  al- 
ternative dispute  resolution  system  is  nonbinding.  If  a  plaintiff  is 
dissatisfied  with  the  ADR  result,  they  simply  go  directly  to  court. 
Under  the  administration's  proposal,  plaintiff  attorneys  will  use 
ADR  as  an  elaborate  discovery  proceeding. 

Now,  Mr.  Hubbell,  I  would  like  to  turn  your  attention  to  sections 
5233  through  5243  of  the  bill,  beginning  on  page  906. 

Mr.  Hubbell.  I  do  not  have  page  906.  Are  you  talking  about  the 
remedies  section,  Congressman? 

Mr.  Bliley.  I  am  talking  about  the  sections  that  create  a  new 
series  of  private  rights  of  action  to  enforce  the  health  care  entitle- 
ments of  the  bill. 

Mr.  Hubbell.  I  am  not  fully  familiar  with  those  sections  which 
are  not  part  of  the  malpractice  proposals.  We  have  a  group  at  Jus- 
tice who  are  working  on  the  remedies  sections  of  the  bill,  but  I  did 
not  bring  those  sections  with  me,  Congressman. 

Mr.  Bliley.  Well,  one  of  the — section  5235  confers  a  private 
cause  of  action  against  States  to  enforce  State  responsibilities.  Sec- 
tion 5236  confers  an  enforceable  right  of  action  on  any  person  to 
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sue  the  Secretary  of  HHS  to  enforce  Federal  responsibilities.  And 
section  5237  confers  a  private  cause  of  action  on  individuals  to  sue 
the  Alliances. 

I  believe  that  the  creation  of  these  and  other  new  Federal  rights 
of  action  in  the  administration's  bill  will  lead  to  a  new  stampede 
to  the  Federal  courts  by  lawyers  suing  on  the  enforcement  of  every 
new  Federal,  State  and  Alliance  duty  specified  in  the  statute. 

It  will  ultimately  add  new  meaning  to  the  term  "defensive  medi- 
cine." Not  only  will  providers  be  looking  over  their  shoulders  con- 
cerning malpractice,  but  they  will  also  have  to  worry  about  these 
new  types  of  Federal  lawsuits. 

Would  you  like  to  comment  on  that? 

Mr.  Hubbell.  Again,  on  the  remedies  section,  which  is  not  the 
malpractice  section,  we  have  those  provisions  under  review,  and  I 
know  that  Professor  Dellenger  would  be  happy  to  address  those  in 
another  hearing,  because  we  are  working  on  those. 

I  don't  believe  necessarily  though  that  they  affect  malpractice.  It 
does  not  create  a  private  right  of  cause  of  action  other  than  what 
an  individual  already  has  to  bring  a  case  against  a  provider  for 
malpractice. 

Mr.  Bliley.  Well,  one  of  our  witnesses,  Dr.  Green,  will  testify 
later  today  that  12.3  percent  of  OB-GYN's  have  quit  obstetrics  and 
almost  one-quarter  have  decreased  the  amount  of  high-risk  obstet- 
ric care  they  provide  because  of  malpractice. 

His  statement  also  notes  that  in  New  York  City  90  percent  of  the 
OB-GYN's  have  been  sued,  with  an  average  number  of  four  suits 
against  them. 

As  I  noted  in  my  opening  statement,  access  to  insurance  does  not 
necessarily  lead  to  a  guarantee  of  access  to  care,  and  I  am  con- 
cerned that  the  enactment  of  the  President's  plan  would  not  resolve 
access  problems  of  this  nature. 

Could  you  walk  us  through  the  administration's  malpractice  pro- 
visions and  tell  us  how  each  would  alleviate  this  situation? 

Mr.  Hubbell.  Yes.  In  addition  to  the  demonstration  projects,  be- 
fore an  individual  could  bring  a  malpractice  action  first  that  indi- 
vidual would  have  to  go  through  a  mandatory  ADR  process  that 
would  be  created  by  the  respective  Alliance.  Then  if  that  person  is 
dissatisfied  with  the  ADR  process,  he  or  she  is  required  to  get  a 
certificate  of  merit,  which  would  require  an  affidavit  explaining  the 
reasons  for  the  malpractice,  before  a  suit  could  be  initiated. 

We  believe  that  requirement  will  assist  in  preventing  those  cases 
that  should  not  be  brought  from  being  brought. 

Mr.  Bliley.  Thank  you.  Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Dr.  Rowland? 

Mr.  Rowland.  Thank  you,  Madam  Chairwoman. 

It  is  always  interesting  to  listen  to  the  debate  on  whether  or  not 
defensive  medicine  contributes  to  the  cost  of — the  increasing  cost  of 
medical  care,  and  we  don't  seem  to  be  able  to  have  any  statistics 
to  prove  that,  but  in  fact  I  believe  it  is  a  driving  force  in  the  cost 
of  medical  care.  I  really  believe  it  has  a  lot  to  do  with  OB  doctors 
no  longer  being  in  rural  areas.  That  they  have  left  rural  areas  be- 
cause of  that. 

I  was  talking  with  a  friend  week  before  last  who  is  a  radiologist, 
hospital-based  radiologist  in  my  hometown  of  Dublin,  Ga,  and  he 
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said  that  50  percent  of  the  studies  that  he  does  in  that  radiology 
department  are  done  because  of  a  fear  of  malpractice.  And  it  is  just 
strange  to  me  that  we  are  not  able  to  get  any  statistics,  but  you 
hear  this  sort  of  thing  repeatedly. 

But  let  me  ask  you  something.  Since  States  have  different  stand- 
ards for  malpractice,  how*  would  this  be  resolved  under  the  new  re- 
forms if  you  establish  an  alternative  dispute  resolution  mecha- 
nism? 

Mr.  Hubbell.  Well,  for  those  States,  unless  they  are  in  a  dem- 
onstration project  State,  those  standards  would  still  be  State  by 
State  for  malpractice.  Now,  I  wasn't  aware  that  there  is  much  in- 
consistency in  the  standards.  It  is  usually  a  standard  of  care  based 
on  the  community  standard. 

Mr.  Rowland.  Well,  there  would  be  some  variation  in  the  way 
that  these  ADR's  would  work  then? 

Mr.  Hubbell.  Yes. 

Mr.  Rowland.  I  see.  If  a  person  was  not  satisfied  with  the  reso- 
lution in  an  ADR,  would  they  go  to  State  court  or  Federal  court? 
How  would  that  be  resolved? 

Mr.  Hubbell.  Normally,  after  they  received  a  certificate  of  merit, 
which  is  another  requirement  before  they  could  institute  a  lawsuit, 
then  they — normally,  I  would  expect  they  would  go  to  State  court, 
unless  there  was  some  kind  of  diversity  of  them  and  complaints  of 
damage  that  would  meet  the  diversity. 

Mr.  Rowland.  How  would  that  determination  be  made  as  to 
whether  or  not  they  go  to  each  court?  That  is  not  exactly  clear  to 
me. 

Mr.  Hubbell.  Normally,  they  would  be  brought  in  State  court, 
unless  there  was  some  case  where  there  was  a  diversity  of  citizen- 
ship, if  you  could  get  in  Federal  court  under  diversity  of  citizen- 
ship, which  would  not  be  the  normal  case  in  a  medical  malpractice 
case. 

Mr.  Rowland.  I  see.  How  would  the  new  reforms  affect  the  Fed- 
eral Tort  Claims  Act? 

Mr.  Hubbell.  It  would  not  affect  that.  There  are  still  limitations 
in  the  Federal  Torts  Claims  Act  on  attorney's  fees,  for  example. 

Mr.  Rowland.  Can  you  sort  of  give  me  a  general  statement 
about  what  the  malpractice  reform  in  the  Clinton  initiative  would 
do?  Sort  of  general  statement  on  that,  compared  to  what  we  have 
in  place  now? 

Mr.  Hubbell.  Well,  I  think  first  of  all  we  have  the  ADR  mecha- 
nism, which  is  new,  which  is  mandatory.  Then  we  have  the  re- 
quirement of  a  certificate  of  merit.  Then  we  have  a  limit  on  attor- 
ney's fees. 

Then  we  have  the  requirement  that  the  names  of  repeat  offend- 
ers would  be  published  through  the  National  Data  Bank.  And  an- 
other major  item  is  the  mandatory  reduction  of  any  malpractice 
award  by  collateral  sources.  And  then  we  have  the  periodic  pay- 
ment of  awards. 

Mr.  Rowland.  I  am  sure  you  must  be  familiar  with  other  mal- 
practice proposals.  Is  there  any  common  thread  that  you  find 
among  any  of  the  proposals  that  you  know  about? 

Mr.  Hubbell.  I  think  that  one  of  the  most  common  threads  is 
the  alternative  dispute  resolution  before  the  institution  of  a  suit. 
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Another  is  the  requirement  that  there  be  some  preliminary  review 
by  a  physician  before  a  lawsuit  is  brought.  That  is  contained  in  our 
certificate  of  merit. 

There  now  are  in  most  States  some  consideration  of  limits  on  at- 
torney's fees  and  something  to  do  with — there  are  several  States 
that  do  have  caps  on  noneconomic  award. 

Mr.  Rowland.  Do  you  anticipate  much  opposition  to  these? 

Mr.  Hubbell.  Yes.  Well,  I  see  it  from  both  sides,  Congressman. 
I  see  on  one  side  people  wanting  to  make  ADR  mandatory — think 
that  ADR  should  be  mandatory,  that  there  be  a  greater  limit  on  at- 
torney's fees,  and  that  there  be  a  cap  on  noneconomic  damage. 

And  from  the  other  side  I  would  see  an  argument  that  this  is  not 
needed,  there  isn't  any  empirical  data  to  support  it,  and  that  there 
shouldn't  be  a  restriction  on  the  right  to  go  in  court. 

Mr.  Rowland.  You  know,  I  think  about  the  statistics  or  empiri- 
cal data  that  will  prove  this  thing  or  that  thing,  and  I  guess  you 
can  take  numbers  and  prove  or  disprove  most  anything  that  you 
want  to.  I  recall  having  Chairman  Waxman  come  down  to  my  State 
of  Georgia  to  talk  about  physicians  who  were  going  to  stop  their 
Medicare.  No  data  to  substantiate  that,  but  in  fact  there  are  nu- 
merous physicians  now  who  are  not  taking  Medicare  patients  any- 
more because  they  don't  find  it  to  be  in  their  best  interest. 

Thank  you. 

Mrs.  Collins.  Mr.  Stearns? 

Mr.  Stearns.  Thank  you,  Madam  Chairwoman. 

Mr.  Hubbell,  I  was  listening  to  Mr.  Bliley's  question,  and  I  think 
he  asked  you  a  question  and  to  my  mind  you  didn't  quite  answer 
it.  The  point  of  his  question  was  that  there  is  new  Federal  rights 
of  action.  He  listed  all  of  those,  suing  the  Alliance. 

And  we  believe  that  a  new  flood  of  Federal  lawsuits  in  addition 
to  malpractice  could  occur.  From  a  physician's  point  of  view,  a  law- 
suit is  a  lawsuit.  Would  you  like  to  answer  Mr.  Bliley's  question? 

Mr.  Hubbell.  Well,  I  think  Mr.  Bliley  

Mr.  Stearns.  And  I  might  point  out  now  if  the  alliance  is  sued 
the  taxpayers  are  going  to  have  to  fund  this.  So,  if  we  open  up  a 
whole  new  flood  of  lawsuits  on  the  Alliances  and  all  these  things 
that  Mr.  Bliley  talked  about,  ultimately  the  taxpayers  are  going  to 
have  to  pay  for  all  these.  Don't  you  agree? 

Mr.  Hubbell.  Well,  first  of  all,  I  don't  necessarily  agree  that  we 
will  be  opening  up  a  new  flood  of  lawsuits.  Obviously,  this  health 
security  plan  is  a  major  reform  in  health  care,  and  to  the  extent 
that  we  don't  have  Alliances  right  now,  certainly  that  there  has  to 
be  some  remedies  that  people  will  have  available  to  them  if  they 
don't  comply  with  the  law  that  this  Congress,  hopefully,  will  enact. 
So  I  don't  see  it  opening  up  a  flood  of  new  lawsuits. 

But  you  do  have  to  give  citizens — and  again  we  are  working  on 
the  remedies  section,  which  is  not  a  part  of  the  malpractice  section. 
You  do  have  to  give  private  citizens  and  others  the  right  if  an  Alli- 
ance fails  to  comply  with  the  law  to  force  the  Alliance  to  comply 
with  the  law.  We  don't  necessarily  see  a  flood  of  new  lawsuits  or 
that  it  would  affect  the  physicians  themselves. 

Mr.  Stearns.  Well,  I  think  both  of  us  would  agree  it  provides  a 
new  set  of  Federal  rights,  and  what  I  have  seen  in  past  experience 
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as  a  small  businessman  a  new  set  of  Federal  rights  mean  a  new 
set  of  possibilities. 

Let  me  move  on  to  the  next  question  I  have.  You  note  in  your 
testimony  that  it  was  decided  not  to  recommend  caps  on  damages, 
because  if  frivolous  lawsuits  and  double  recoveries  were  eliminated 
then  there  would  be  no  reason  to  place  limits  on  damages. 

However,  it  is  a  potential  for  multi-million  dollar  lawsuits  which 
drive  the  cost  of  medical  malpractice  insurance  through  the  roof  as 
insurance  companies  must  factor  in  that  very  potential  into  all 
their  costs.  Caps  on  non  economic  damages  would  in  no  way  limit 
the  amount  of  money  that  an  injured  plaintiff  could  receive  to  cover 
his  hospital  cost,  doctor  bills  and  other  medical  expenses. 

No  other  country  in  the  world  awards  noneconomic  damages  at 
or  even  near  the  level  of  such  awards  in  the  United  States.  For  ex- 
ample, noneconomic  damages  awards  in  Sweden  are  only  one-tenth 
of  the  U.S.  awards,  and  Canada  imposes  a  $180,000  cap  on  pain 
and  suffering  awards. 

Moreover,  a  $250,000  cap  on  noneconomic  damages  would  affect 
very  few  claimants.  The  General  Accounting  Office  found  that  in 
1984  just  2  percent  of  medical  liability  cases  nationwide  produce 
noneconomic  awards  of  over  200,000.  Yet  this  2  percent  accounted 
for  over  60  percent  of  the  total  noneconomic  payouts.  Therefore  a 
cap  would  produce  significant  savings  without  affecting  many 
claimants. 

Mr.  Hubbell,  how  can  you  not  consider  capping  noneconomic 
damages  under  these  circumstances,  this  data? 

Mr.  Hubbell.  Well,  I  am  not  familiar  with  the  data  you  have. 
I  think  that  we  do  not  have  data  where  you  have  a  system  where 
there  is  an  elimination  or  a  reduction  of  the  awards  by  collateral 
sources.  In  the  malpractice  awards  that  I  am  familiar  with,  usually 
the  largest  amount  of  those  awards  is  not  noneconomic.  It  deals 
with  future  earnings  and  things  of  that  sort. 

It  is  a  balancing.  But,  if  you  are  now  going  to  establish  a  system 
where  you  do  not — you  reduce  the  awards  by  all  collateral  sources, 
which  I  think  will  substantially  reduce  the  number  of— the  dollar 
amount  of  the  awards,  then  we  should  look  at — if  indeed  there  is 
a  case  where  there  is  significant  pain  and  suffering,  we  shouldn't 
necessarily  limit  it  without  any  data  under  the  new  system.  And 
so  we  have  tried  to  strike  that  balance. 

Mr.  Stearns.  I  just  might  point  out  I  heard  Mr.  Waxman's  ques- 
tion about  California.  Do  you  believe  in  uniformity  across  the  Na- 
tion in  terms  of  this  or  should  each  State  differ? 

Mr.  Hubbell.  We  have  tried  to  establish  a  system  where  each 
State  will  have  the  ability  to  deal  with  it  on  a  State  by  State  basis. 
So  I  am  not — under  the  plan  in  general  we  do  have  State-run  Alli- 
ances. 

Mr.  Stearns.  Well,  the  President's  reform  bill  limits  attorney's 
contingency  fees  to  one-third.  You  note  in  your  testimony  that  this 
is  a  change  which  has  already  been  implemented  in  the  majority 
of  the  States  and  that  States  may  impose  lower  limits. 

Would  you  consider  further  limits  to  attorney  fees,  perhaps  on  a 
sliding  scale? 

Mr.  Hubbell.  I  know  that  that  has  been  discussed  and  consid- 
ered, and,  again,  in  trying  to  balance  the  various  aspects  of  the  bill 


299 


we  felt  that  a  third  was  appropriate  for  a  national  standard  with 
allowing  States  to  go  lower.  Again,  we  are  looking  at  a  different 
type  of  award  than  we  would  normally  look  at  under  the  current 
system  with  the  reduction  under  the  collateral  source  rule. 

Mr.  Stearns.  Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Mr.  Brown? 

Mr.  Brown.  Thank  you,  Madam  Chairwoman. 

Dr.  Clinton,  I  would  like  to  ask  you  about  the  National  Practi- 
tioner Data  Bank.  Some  claim  that  releasing  this  information  to 
the  public  will  result  in  more  frivolous  or  nonmeritorious  lawsuits, 
if  you  will.  It  seems  that  that  is  based  on — it  seems  the  problem 
in  my  mind,  and  correct  me  to  make  sure  I  understand  this,  that 
when  these  were  created,  the  National  Practitioner  Data  Bank  was 
created  some  4  or  so  years  ago,  that  the  information  is  available 
to  physicians  about  themselves,  to  accreditation  boards  to  make  de- 
cisions about  physicians,  to  hospitals  that  are  about  to  bring  a  phy- 
sician on  staff.  Correct? 

Mr.  Clinton.  Correct. 

Mr.  Brown.  The  information  is  confined,  by  and  large,  to  resolu- 
tion of  malpractice  cases,  either  a  verdict  or  to  a  settlement. 
Mr.  Clinton.  If  there  was  an  award. 
Mr.  Brown.  If  there  is  an  award,  right. 

Mr.  Clinton.  Right.  There  are  two  other  areas,  disciplinary  ac- 
tions by  a  State  Medical  Board  or  a  professional  board,  and  limita- 
tions of  practices.  Those  also  are  added  to  the  Data  Bank. 

Mr.  Brown.  Now,  the  opponents,  though,  it  is  my  understanding, 
Dr.  Clinton,  is  the  opponents  to  opening  this  bank  up  to  the  public 
believe  that  less  than  scrupulous  patients  or  lawyers  might  use 
this  to — it  might  encourage  them  to  file  lawsuits.  Correct?  Is  that 
what  they  are  pretty  much  saying? 

Mr.  Clinton.  I  think  there  are  several  statements.  Perhaps  the 
overriding  one  is  that  since  this  is  fairly  minimal  information — 
simply  that  a  clinician  was  involved  with  an  award,  whether  it  had 
merit  and  the  circumstances  of  the  case  are  not  in  great  detail — 
that  the  public  cannot  make  much  of  a  judgment  about  that  piece 
of  information,  and  therefore  it  is  sort  of  incomplete  information  for 
the  average  citizen. 

Now,  indeed  others  would  argue  that  it  could  be  misused.  Some- 
one might  be  looking  for  any  physician  who  was — because  he  deals 
with  high  risk  cases  or  cancer  cases  or  complex  surgical  cases — 
that  physician  might  be  the  subject  of  someone  searching  him  out 
to  see  if  we  can  find  a  case.  Since  he  has  already  been  in  the  bank, 
maybe  we  can  get  him  again. 

So  all  those  things  are  talked  about  on  the  street.  It  is  a  question 
of  whether  the  information  is  adequate  for  making  any  kind  of  de- 
cision on  the  part  of  the  public,  on  the  part  of  the  citizen  for  either 
joining  a  plan  or  joining  a  clinician  in  the  plan. 

Mr.  Brown.  So  isn't  the  answer — if  that  criticism — the  critics  of 
opening  up  the  Data  Bank,  if  that  has  any  validity,  isn't  the  an- 
swer twofold?  One  is  that  the  problem  of  incomplete  information  is 
temporal  in  a  sense.  It  is  that  this  Data  Bank  has  only  been  gath- 
ering information  for  2  or  3  years,  so  you  don't  know  what  hap- 
pened, what  this  physician  did  in  the  1970's  and  1980's.  You  don't 
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even  know  what  happened  to  her  or  him  in  the  last  2  or  3  or  4 
years. 
Mr.  Clinton.  Correct. 

Mr.  Brown.  And  so  that  temporal  problem,  if  you  will,  will  take 
care  of  itself  over  time  as  the  Data  Bank  ages,  if  you  will. 
Mr.  Clinton.  Correct. 

Mr.  Brown.  The  other  is  too  little  detail  on  the  malpractice  set- 
tlement, the  verdict  or  the  settlement,  perhaps  too  little  detail  on 
any  limitation  of  practice,  any  disciplinary  action.  Why  then  with 
the  Health  Security  Act  providing  sort  of  the — the  release  of  the  in- 
formation, why  don't  you  enlarge  the  scope  of  the  information?  Why 
isn't  that  part  of  the  proposal,  to  enlarge  the  scope  of  the  informa- 
tion in  the  Data  Bank  anyway? 

Mr.  Clinton.  That  is  a  separate  piece  of  legislation.  The  Depart- 
ment has  followed  the  National  Practitioner  Data  Bank  rules  as  es- 
tablished in  the  Act  rather  precisely.  There  was  not  the  intent  at 
that  time  to  add  additional  information. 

Recall  the  purpose  of  the  bank  was  to  avoid  instances  in  which 
practitioners  had  restrictions  of  privileges  or  awards  made  against 
them  and  they  skipped  to  another  jurisdiction,  got  a  license  and 
the  new  jurisdiction  was  not  aware  of  it.  That  was  its  primary  pur- 
pose. 

Now,  some  want  to  use  the  Bank  for  additional  purposes,  but  I 
think  we  always  have  to  return  to  the  legislative  intent  as  it  was 
established  in  1986. 

On  the  other  side,  if  the  public  believes  that  the  information  is 
at  least  a  signal  about  an  event,  then  from  that  standpoint  it  is  "let 
the  buyer  beware."  So  providing  the  information  under  some  cir- 
cumstances, that  is  to  say,  the  Department  would  determine  which 
circumstances  are  reported  for  repeat  offenders,  and  allowing  the 
public  to  make  a  judgment  about  that  and  to  pursue  it.  But  finding 
out  the  details  is  to  some  extent  possible. 

Mr.  Brown.  But  the  public  makes  a  better  decision  if  there  is 
more  information. 

Mr.  Clinton.  Correct. 

Mr.  Brown.  So  do  you  advocate  sort  of  an  enlargement  or  an  ex- 
pansion of  the  amount  of  information  that  a  physician — excuse  me, 
Madam  Chairwoman — of  the  physician  having  to  provide  or  the 
disciplinary  board  or  whatever  having  to  provide  a  little  fuller, 
more  full  disclosure. 

Mr.  Clinton.  There  is  a  slight  improvement  in  that,  a  practi- 
tioner can  provide  a  very  brief  statement,  I  think  it  is  limited  to 
600  characters,  to  make  a  statement  with  regard  to  the  particular 
action  for  which  that  person  is  in  the  Bank.  So  it  does  provide 
some  element  of  clarification.  Department  of  Defense  and  the  Vet- 
erans Administration  has  followed  that  from  the  very  beginning, 
trying  of  provide  a  bit  more  information  so  it  can  clarify  why  that 
entry  is  there. 

Mrs.  Collins.  The  time  of  the  gentleman  has  expired. 

Mr.  Brown.  Thank  you,  Madam  Chairwoman. 

Mrs.  Collins.  Mr.  Klug? 

Mr.  Klug.  Actually,  I  am  going  to  keep  following  up  on  this  same 
line  of  questioning  that  Mr.  Brown  just  brought  up,  and  my  preju- 
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dice  is  obvious  in  this.  I  used  to  be  a  former  journalist.  So  the  more 
public  records  the  better  from  my  perspective. 

Is  it  clear  that — you  know,  the  earlier  testimony  made  it  very 
clear  that  the  administration  wanted  to  see  all  these  records  re- 
leased. Is  that  now  what  is  actually  in  the  legislation  itself  or  what 
we  will  finally  see  in  the  legislation? 

Mr.  Clinton.  The  legislation  will  state  that  the  Department 
would  establish  rules  for  public  access  and  the  Secretary  would  be 
required  to  establish  the  rules  that  surround  that.  Whether  that 
is — it  talks  about  repeat  offenders — and  we  would  have  to  make  a 
determination  of  what  that  means.  I  think  we  ought  to  do  some 
analysis  of  the  data  to  know  how  many  repeat  offenders  are  in  it, 
whether  that  encompasses  90  percent  or  whether  that  encompasses 
a  smaller  percent. 

Mr.  Klug.  Repeat  offenders  in  terms  

Mr.  Clinton.  I  think  clearly  from  what  we  have  heard,  most  OB- 
GYN  specialists  are  going  to  be  repeat  offenders  because  that  is 
where  litigation  has  been  very  high.  Surgeons  across  the  board  are 
going  to  be  in  there  on  repeated  instances  because  that  is  where 
the  majority  of  malpractice  events  have  occurred  in  the  past.  Fam- 
ily physicians,  if  they  don't  deliver  babies  probably  are  not  going 
to  be  in  there  very  often.  If  they  do,  they  will. 

Mr.  Klug.  Now,  the  Data  Bank  that  you  have,  if  you  analyze 
that,  how  many  of  the  disciplinary  actions,  if  you  will,  are  State 
disciplinary  actions  versus  malpractice  suits  versus  hospital  privi- 
leges? 

Mr.  Clinton.  Oh,  the  great  majority  are  malpractice  awards. 
Great  majority. 

Mr.  Klug.  Now,  one  of  the  areas,  I  know,  of  concern  at  this  point 
has  been  the  whole  area  of  clinical  privileges.  That  if  there  has 
been  an  area  where  the  data  has  been  incomplete  or  have  been 
challenged  that  has  certainly  been  the  one  point. 

Have  you  figured  out  a  way  to  tighten  up  the  guidelines?  Be- 
cause if  we  get  into  a  situation  where  we  want  to  force  the  release 
of  records,  I  suspect  this  is  where  we  are  going  to  have  the  tough- 
est fights  over  it.  Any  thoughts  on  that? 

Mr.  Clinton.  Not  at  the  moment.  I  think  that  is  a  real  chal- 
lenge. Since  that  is  determined  at  the  local  hospital  entity,  I  don't 
think  we  know  enough  to  say  that  there  should  be  a  national 
standard  for  that. 

Mr.  Klug.  A  national  standard  for  reporting  it  or  a  national 
standard  for  how  you  evaluate  it? 

Mr.  Clinton.  Defining  it,  since  it  is  usually  done  by  the  clini- 
cians in  that  hospital  and  they  decide  whether  an  individual  has 
the  experience,  training,  and  demonstrated  expertise  to  take  on  a 
particular  function,  or  whether  they  went  beyond  what  they  should 
have  done,  or  should  have  some  restrictions  on  their  clinical  privi- 
leges. For  example  doing  a  certain  kind  of  surgical  intervention,  for 
example,  alone. 

Mr.  Klug.  So,  as  you  look  forward  to  trying  to  draft  regulations 
or  draft  standards  of  what  should  be  released  and  should  not  be 
released,  can  you  give  me  an  idea  of  where  your  thoughts  are  at 
this  point? 
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Mr.  Clinton.  The  intent  is  that  the  National  Practitioner  Data 
Bank  would  establish  a  rule  by  which  the  public  could  gain  access 
to  the  data  in  the  National  Practitioner  Bank  on  repeat  offenders. 
And  as  I  say,  the  debate  has  not  settled  with  regard  to  what  repeat 
means,  probably  a  few.  We  need  to  look  at  the  data,  examine  it 
more  completely  to  determine  what  that  might  be. 

One  entry,  perhaps,  would  not  be  reported  to  the  public.  More 
than  one,  that  is  the  essence  of  the  debate. 

Mr.  Klug.  Now,  that  seems  to  me  to  be  a  reasonable  standard 
for  malpractice  cases.  It  may  not  be  a  reasonable  standard  for  dis- 
ciplinary actions  taken  by  a  State.  If  you  lose  your  license  once,  it 
seems  to  me  you  have  lost  your  license  and  the  public  should  be 
aware  of  that. 

Mr.  Clinton.  That  is  a  good  point. 

Mr.  Klug.  And  you  agree? 

Mr.  Clinton.  I  agree  that  it  ought  to  be  discussed  more  com- 
pletely. And  I  think  the  President  has  said  in  the  beginning  this 
is  the  framework,  some  of  the  sentences  deserve  more  discussion, 
and  we  will  certainly  take  that  into  consideration. 

Mr.  Klug.  Now,  one  of  the  normal  exemptions  under  the  freedom 
of  information  act  are  privacy  concerns,  and  obviously  that  involves 
records.  We  can  see  much  of  what  the  Navy  has,  can't  see  national 
security  issues  and  can't  see  privacy  records.  Not  that  it  is  embar- 
rassing to  a  physician,  but  in  the  sense  that  you  don't  want  every- 
body to  have  access  to  everybody's  medical  records.  How  are  you 
going  to  balance  that  need? 

Mr.  Clinton.  I  know  that  the  National  Practitioner  Data  Bank 
enjoys  certain  protections  under  the  Freedom  of  Information,  and 
I  am  not  aware  that  there  is  any  intent  to  change  that  protection. 
I  think  that  would  require  a  change  in  the  Freedom  of  Information 
Act  as  much  as  it  would  the  National  Practitioner  Data  Bank  Act. 

Mr.  Klug.  What  information  would  you  normally  receive,  for  ex- 
ample, in  a  malpractice  case?  What  do  you  know? 

Mr.  Clinton.  It  is  specified  in  the  law,  and  the  Bank  has  stayed 
right  within  the  parameters  established  in  the  Health  Care  Quality 
Improvement  Act.  It  is  the  event,  and  the  award,  and  the  physi- 
cians involved,  and  the  institution  where  the  event  occurred.  It  is 
about  as  limited  as  that. 

Mr.  Klug.  And  who  passes  that  on  to  you? 

Mr.  Clinton.  That  information  is  provided  to  the  bank  by  the 
entity  that  made  the  payment. 

Mr.  KLUG.  Thanks.  I  yield  back  my  time. 

Mrs.  Collins.  I  thank  the  gentleman  for  yielding  back  his  time. 
Mr.  Franks? 

Mr.  Franks.  Thank  you,  Madam  Chairwoman.  I  will  try  to  be 
rather  quick,  since  we  do  have  a  vote  going  on  at  this  time. 

One  of  the  positives  of  having  caps  on  claims  would  be  to  help 
control  costs.  So,  why  would  you,  Mr.  Hubbell,  and  Dr.  Clinton,  be 
opposed  to  such  a  measure? 

And  also,  the  losing  side  paying  the  other's  legal  expenses  seems 
like  a  prudent  way  of  eliminating  frivolous  lawsuits,  and  that  too 
would  allow  for  us  to  control  costs.  Why  would  you  be  against  that 
as  well? 
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Mr.  Hubbell.  First,  with  regard  to  caps  on  claims,  we  are  talk- 
ing about  developing  a  new  system  where  in  the  past  there  could 
be  potential  for  double  recoveries,  the  collateral  source  rule,  and  as 
we  modify  the  system  to  do  away  with  the  collateral  source  rule, 
the  question  is  whether  it  is  then  necessary  or  appropriate  to  put 
an  arbitrary  cap  on  pain  and  suffering  or  mental  anguish  or  to 
leave  that  to  the  discretion  of  a  jury,  especially  after  you  do  away 
with  other  collateral  source  rules  which  might  lead  to  a  more  exces- 
sive noneconomic  award,  and  see  how  that  system  works  and  be- 
lieve that  that  system  will  work.  So  that  is  the  reason  for  what  we 
are  proposing  here. 

Again,  as  we  look  at  trying  to  modify  the  system,  we  are  looking 
at  not  placing  a  cap  because  we  are  making  modifications  in  an- 
other area. 

Mr.  Franks.  On  the  other  side  paying?  The  losing  side  paying 
the  

Mr.  Hubbell.  On  the  other  side  losing,  that  has  been  an  ongoing 
debate  for  a  long  time.  In  reality,  many,  many  people,  the  only  ac- 
cess they  have  to  the  court  system  is  through  the  contingency  fee 
system,  and  awarding  a  large  amount  for  defense  if  they  bring  a 
case  will  in  most  cases  probably  will  end  up  being  a  noncollectible 
judgment  anyway.  So  we  don't  see  that  as  a  real  effect.  It  might, 
in  fact,  deter  bringing  valid  claims. 

Mr.  Franks.  Madam  Chairwoman,  I  yield  back  the  balance  of  my 
time. 

Mrs.  Collins.  Thank  you  very  much. 

We  have  a  vote  on  the  floor  of  the  House  of  Representatives,  so 
we  are  going  to  take  a  recess  for  5  or  10  minutes.  Then  we  will 
come  right  back. 

[Brief  recess]. 

Mrs.  Collins.  This  joint  hearing  of  the  Subcommittee  on  Com- 
merce, Consumer  Protection  and  Competitiveness  and  the  Sub- 
committee on  Health  and  the  Environment  will  reconvene  at  this 
point  in  time. 

When  we  left  we  were  just  getting  ready  to  recognize  the  gen- 
tleman from  Tennessee,  Mr.  Cooper. 
Mr.  Cooper? 

Mr.  Cooper.  Thank  you,  Madam  Chairwoman.  I  appreciate  your 
holding  the  hearing,  so  that  I  could  ask  a  couple  of  questions. 
-    I  support  the  administration's  effort  to  include  malpractice  re- 
form in  the  health  care  bill.  This  could  be  one  of  the  most  emo- 
tional and  toughest  issues  to  resolve. 

We  have  been  grappling  with  the  issue  of  scorability,  and  I  was 
wondering  is  the  administration  assuming  any  budget  savings  from 
the  malpractice  sections  in  their  bill? 

Mr.  Hubbell.  I  really  don't  know  the  answer  to  that,  but  I  would 
anticipate  that  clearly  it  would  involve  savings,  especially  the  col- 
lateral source  provisions  of  the  bill  would  be,  I  think,  not  only  a 
tremendous  savings,  but  a  tremendous  advantage  to  the  mal- 
practice insurers  and  underwriting,  and  I  would  hope  that  all  of 
this  would  be  passed  back  to  the  consumer. 

Mr.  Cooper.  Of  course,  the  various  medical  societies  have 
claimed  that  defensive  medicine  costs,  you  know,  may  be  tens  of 
billions  of  dollars  a  year,  and  it  would  be  wonderful  to  get  that 
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waste  out  of  the  system.  And,  of  course,  the  real  goal  is  to  pass  that 
saving  along  to  the  consumer,  to  the  patient. 
Mr.  Hubbell.  Correct. 

Mr.  Cooper.  And  that  is  even  harder  to  score,  as  I  understand 

it. 

Is  there  any  way  to  make  sure  that  consumers  or  patients  benefit 
as  we  try  to  lower  the  cost  of  defensive  medicine? 

Mr.  Hubbell.  I  don't  know  the  ways  to  insure  it.  I  am  not  that 
familiar  with  this  book  yet.  I  am  learning. 

But  certainly,  especially  in  the  areas  of  hospital  insurance  where 
clearly  we  will  be  able  to  know  what  the  reduction  in  costs  are 
through  your  State  Insurance  Commissioners,  where  you  are  able 
to  know  where  the  reductions  in  malpractice  premiums  are. 

Hopefully,  we  can  be  able  to  know  very  clearly  where  they  are 
in  the  malpractice  premiums.  I  think  the  unknown  at  this  point  is 
in  the  defensive  medicine  and  how  we  can  score  that.  But,  if  you 
believe  almost  every  physician  you  talk  to,  those  savings  will  be 
substantial. 

Mr.  Cooper.  That  is  one  of  the  interesting  issues.  Individual 
physicians  tell  you  that  the  savings  will  be  substantial,  but  infor- 
mally I  have  been  talking  with  a  number  of  the  medical  societies 
and  they  admit  to  me  privately  that  we  could  pass  the  statute  of 
their  dreams  and  they  would  lower  bills  to  patients  by  less  than 
1  percent.  It  would  reduce  unnecessary  testing  by  less  than  1  per- 
cent. 

In  fact,  one  of  the  more  honest  spokespersons  told  me  that  it 
would  take  a  generation  of  doctors  to  die  off  before  they  would  real- 
ly change  practice  behavior,  because  once  you  learn  something  and 
learn  it  well,  and  you  have  been  taught  to  disregard  cost,  and  you 
have  been  taught  on  a  fee-for-service  basis  in  which  volume  is  re- 
warded, it  is  awfully  hard  to  teach  an  old  dog  new  tricks. 

Mr.  Clinton.  Our  job  is  to  train  old  dogs  and  new  dogs. 

I  think  the  statements  that  were  provided  to  you  were  probably 
accurate  and  from  that  individual's  experience.  But  I  take  some 
issue  that  we  can't  find  ways  to  provide  more  effective  treatment 
and  oftentimes  save  money.  Not  in  great  amounts,  but  by  reducing 
unnecessary  tests.  And  that  is  the  purpose  of  the  clinical  practice 
guideline  movement. 

We  are  not  here  today  to  talk  about  that  in  detail.  It  is  in  other 
parts  of  the  Act.  But  it  does  relate  to  some  of  the  things  under 
medical  malpractice. 

I  think  that  while  there  will  never  be  enough  clinical  practice 
guidelines  done  to  cover  all  things,  I  think  in  many  instances  we 
have  through  the  clinical  practice  guideline  movement  dem- 
onstrated that  many  of  the  diagnostic  tests  that  were  done  rou- 
tinely are  unnecessary. 

I  think  we  can  then  begin  to  weed  out  systematically  unneces- 
sary diagnostic  and  unnecessary,  ineffective  therapeutic  interven- 
tions, and  that  way  I  think  it  contributes.  And,  as  that  contributes 
to  lowering  the  cost  of  treatment,  it  will  contribute  to  lowering  the 
cost  of  the  premium,  and  that  way  it  makes  its  way  into  the  sys- 
tem. 

Now,  none  of  us  have  ever  said  that  this  is  going  to  have  great, 
great  cost  savings.  I  have  never  suggested  in  testimony  in  the  past 
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that  it  might  do  anything  other  than,  perhaps,  lower  it  something 
in  the  order  of  10  percent. 

No  one  of  these  things  is  going  to  solve  the  problem.  But  I  think 
collectively  good  practice  guidelines,  we  have  talked  about  that 
here  extensively  here  in  the  Congress  and  with  the  medical  spe- 
cialty societies,  good  malpractice  reform,  all  those  things  I  think 
can  contribute.  More  than  1  percent. 

Mr.  Cooper.  I  support  good  practice  guidelines.  I  support  mal- 
practice reform.  I  also  support  greater  cost  sensitivity  on  the  part 
of  patients  so  that  they  will  be  more  careful  in  what  they  demand. 
I  also  support  some  sort  of  greater  awareness  that  fee-for-service 
medicine  is  essentially  payment  by  volume  and  it  encourages  even 
the  best  providers  to  do  more  volume  in  order  to  raise  their  com- 
pensation. 

So,  hopefully,  working  together  we  can  lower  the  cost  of  defen- 
sive medicine  to  pass  along  real  savings  to  consumers.  Because  it 
has  been  my  impression  that  in  the  California  experience  while 
premiums  may  have  come  down,  patients  have  not  benefited  from 
that  premium  reduction. 

So  this  is  a  vital  issue,  and  unless  we  solve  it  and  solve  it  soon, 
and  get  a  real  negotiation  here  between  the  trial  lawyers  and  the 
doctors  on  what  is  reasonable  and  what  will  benefit  patients,  we 
are  going  to  have  a  real  tough  time  passing  anything  in  this  area. 

Mrs.  Collins.  Mr.  Greenwood? 

Mr.  Greenwood.  Thank  you,  Madam  Chairwoman. 

Mr.  Hubbell,  there  are  a  number  of  bills  before  the  Congress  to 
reform  the  health  care  system,  and  all  of  them  have  something  in 
common  except  the  administration's  bill.  The  House  Republican  bill 
has  a  $250,000  cap  on  noneconomic  damages.  The  Senate  Repub- 
lican bill  has  a  $250,000  cap  on  noneconomic  benefits.  The  biparti- 
san bill  of  Mr.  Cooper  has  a  $250,000  cap  on  noneconomic  dam- 
ages. And  even  the  Breaux  bill  establishes  a  commission  to  look  at 
caps  on  noneconomic  damages.  Only  the  administration's  bill  is  si- 
lent on  that  issue. 

People  look  at  that  and  they  wonder  why.  People  say,  'Well,  the 
President  is  a  lawyer.  The  Vice  President  is  a  lawyer.  You  are  a 
lawyer.  I  think  Mr.  Paster  in  the  Congressional  Liaison's  Office  is 
a  former  lobbyist  for  the  trial  lawyers,  and  on  top  of  that  they  see 
the  Clinton  campaign  received  something  like  $480,000  in  its  cam- 
paign last  year  from  the  trial  lawyers.  One  of  the  biggest  campaign 
contributions  to  the  Clinton  campaign." 

Why  shouldn't  people  ask  the  question,  Is  this  administration  in 
the  trial  lawyer's  pockets? 

Mr.  Hubbell.  Well,  I  would  take  issue  with  that,  Congressman, 
obviously.  But  I  would  like  to  address  why  we  are  looking  and  not 
placing  caps,  and  there  are  several  reasons. 

One,  there  is  a  balancing  here  where  we  are  eliminating  from 
judgments  collateral  sources.  In  real  life  the  majority  of  a  major 
award  in  a  medical  malpractice  case  relates  to  the  medical  ex- 
penses that  have  been  incurred  that  may  have  been  recovered  from 
private  sources,  from  loss  of— from  disability  in  the  future,  which 
in  this  case  may  be  recovered  from  other  sources,  all  which  reduce 
the  amount  of  judgment.  Those  are  the  major  portions  of  award. 
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In  addition,  any  State  can  impose  caps,  as  many  have.  But  we 
leave  to  the  States  that  authority.  As  we  go  into  this  new  system, 
the  States  themselves  may  choose  that  they  don't  believe  a  cap  on 
economic  damages  is  appropriate — noneconomic  damages  is  appro- 
priate. So  we  leave  to  the  States  that  ability. 

So,  it  does  not  necessarily  differ  with  the  other  bills,  but  gives 
the  States  discretion.  And  we  are  dealing  with  a  new  system  where 
all  the  other  systems  have  the  collateral  source  rule  and  where 
those — usually  noneconomic  damages,  in  my  experience  as  a  law- 
yer, noneconomic  damages  are  usually  a  multiplier  of  what  are 
called  specials,  that  being  medical  bills  and  other  out-of-pocket  ex- 
penses. When  you  eliminate  those  from  the  judgment,  we  are  deal- 
ing with  a  new  system.  And  we  believe  that  each  State  should  look 
at  the  noneconomic  issue  on  a  State  basis  and  not  necessarily  man- 
date a  cap  when  it  may  harm  individuals  who  have  suffered  greatly 
in  those  unique  circumstances. 

Mr.  Greenwood.  Tell  me,  if  you  will,  what  is  the  down  side  of 
capping  noneconomic  damages?  Why  is  it  that  the  good  minds  that 
have  devised  these  alternative  health  care  reform  plans  have  come 
to  the  conclusion  that  a  cap  on  noneconomic  damages  is  critical  to 
holding  down  the  cost  of  malpractice  insurance? 

The  administration  has  not  come  to  that  conclusion.  What  is  the 
down  side?  What  goes  wrong  if  you  cap  noneconomic  damages? 

Mr.  Hubbell.  Well,  there  are  and  will  always  be  individual  cir- 
cumstances where  people  have  suffered  far  and  above  those  caps, 
and  I  am  sure  you  know  of  those  yourself. 

Mr.  Greenwood.  Suffered  economically  or  

Mr.  Hubbell.  Noneconomically.  I  know  of  circumstances,  and 
that  our  jury  system  has  been  in  place  for  a  long  time,  and  al- 
though we — again,  what  I  am  trying  to  say  is  when  you  are  bal- 
ancing a  brand-new  system  where  you  eliminate  the  major  factors 
in  an  award,  and  you  look  at  a  noneconomic  cap  and  you  give  the 
States  the  authority,  State  by  State,  to  take  a  look  at  that  situa- 
tion, then  you  are  giving  more  flexibility  than  putting  an  arbitrary 
cap  across  the  country  on  damage  awards.  What  may  seem  to  be 
reasonable  nationwide  may  not  be  reasonable  in  other  areas  of  the 
country. 

Mr.  Greenwood.  What  is  an  example  of  someone  who  would 
have  all  of  their  economic  damages  compensated  as  a  result  of  the 
malpractice  suit  and  not  be  made  whole  by  virtue  of  the  fact  that 
they  don't  get  these  noneconomic  damages? 

Mr.  Hubbell.  Well,  you  know,  I  have  usually  been  on  the  other 
side,  but  I  certainly  know  of  circumstances  where  perhaps  someone 
who  through  medical  malpractice — and  I  hope  this  never  occurs, 
but  it  certainly  might  have — someone  suffers  severe,  severe  burn 
damage  to  their  body,  where  they  suffer  for  years  and  years  under 
great,  great  pain  and  suffering.  There  may  be  those  circumstances 
where  a  cap  would  do  that  person  a  great  disservice. 

Mr.  Greenwood.  Thank  you. 

Mrs.  Collins.  Mr.  Moorhead? 

Mr.  Moorhead.  Thank  you.  One  thing  I  have  been  concerned 
about  is  the  certificate  of  merit  that  is  required  before  bringing  an 
action.  Most  of  us  that  have  tried  court  cases  know  that  you  can 
get  physicians  that  will  come  and  testify  for  the  defense,  those  that 
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will  testify  for  the  plaintiff,  and  they  are  absolutely  contrary  in 
their  determination. 

If  you  can  just  pick  out  anybody  to  give  you  a  certificate  or  to 
say  that  there  is  a  meritorious  case,  how  do  we  know  we  won't  get 
the  same  kind  of  thing  we  do  in  the  courtroom  where  you  get,  obvi- 
ously, one  physician  or  the  other  giving  a  pretty  far-stretched  opin- 
ion as  to  merit? 

Should  there  not  be  some  kind  of  a  board  set  up  or  someplace 
where  professional  people  that  are  neutral  on  the  subject,  not  paid 
by  either  side,  could  make  that  determination? 

Mr.  Hubbell.  Well,  I  think  there  are  plans  where  there  is  a 
board.  But  in  this  case,  realize  that  plaintiffs  first  will  have  had 
to  go,  before  the  issue  of  medical  specialist  comes  up,  through  an 
alternative  dispute  resolution  system.  They  will  have  to  have  gone 
through  that  before  they  have  to  then  hire  a  medical  specialist  and 
prepare  the  certificate  of  merit.  So  those  issues  may  have  been 
fleshed  out  through  the  alternative  dispute  resolution. 

We  are  adding  to  that  the  medical  specialist  certificate  of  merit, 
adding  to  the  alternative  dispute  resolution  a  requirement  of  a  cer- 
tificate from  at  least  one  physician  who  is  qualified.  And  if  that 
person  is  not  qualified,  there  are  sanctions  that  can  be  imposed  on 
the  lawyer. 

Mr.  Moorhead.  It  is  awfully  hard  to  determine  when  someone 
has  got  a  license. 

Mr.  Hubbell.  Dr.  Clinton  might  want  to  address  it. 

Mr.  Clinton.  Congressman,  I  think  if  you  examine  the  language 
very  carefully,  I  think  the  administration  has  attempted  to  avoid 
what  has  been  a  problem  in  the  past,  and  it  defines  on  page  925 
the  qualified  medical  specialist:  Knowledgeable  of  and  expertise  in 
the  same  specialty  area  of  medical  practice;  reason  to  believe  by 
the  individual  bringing  the  action  to  be  knowledgeable  on  the  rel- 
evant issues;  to  have  practiced;  to  have  taught;  to  be  qualified  by 
experience  and  demonstrated  competence. 

I  think  that  does  exclude  many  of  the  so-called  experts  that  have 
plagued  this  process  in  the  past.  This  may  be  expanded  upon  with 
some  good  ideas.  But  I  think  the  intent  here  was  to  get  the  true 
specialist  who  indeed  is  qualified  in  that  area  to  make  a  judgment 
about  the  claim. 

Mr.  Moorhead.  I  am  concerned  about  limits  on  noneconomic 
damages,  such  as  many  of  the  other  people  who  have  already  asked 
questions  have  been.  You  mentioned  earlier  that  you  didn't  think 
that  loss  of  wages  later  on  in  life  was  an  economic  loss.  But  it  defi- 
nitely is  an  economic  loss  and  that  is  one  of  the  controls  that  peo- 
ple are  talking  about. 

Mr.  Hubbell.  Congressman,  if  I  did  I  was  in  error.  I  certainly 
didn't  mean  to  say  that  loss  of  wages  was  noneconomic. 

Mr.  Moorhead.  You  listed  that  as  one  of  the  things  that  would 
be  lost  if  we  had  reductions  of  noneconomic  damages. 

Mr.  Hubbell.  Under  certain  circumstances,  if  you  have,  for  ex- 
ample, with  your  employer  a  wage  continuation  plan — OK? — where 
if  you  are  also  disabled  and  cannot  work  and  you  have  a  plan  for 
wage  continuation  for  a  period  of  2  or  3  years,  which  some  unions 
do,  the  amount  that  you  would  receive  from  that  plan  would  be  re- 
duced from  a  judgment  you  would  receive  because  we  would  abolish 
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the  collateral  source  rule.  That  is  what  I  meant  to  say,  and  I  apolo- 
gize if  I  was  in  error. 

Mr.  MOORHEAD.  One  thing  I  am  wondering  about,  we  have  dif- 
ferent standards  in  different  States.  Some  States  have  some  limita- 
tions on  judgments.  Others  do  not.  But  we  are  trying  to  impose  a 
nationwide  plan  of  coverage  on  the  American  people,  and  if  you 
have  areas  where  there  are  tremendous  divergences,  and  yet  the 
economic  rewards  may  be  very  similar,  isn't  it  going  to  create  an 
unbalanced  system? 

Should  you  not  have  reasonably  the  same  standard  in  each  State 
as  far  as  potential  recoveries  from  malpractice  cases,  the  burden  it 
is  going  to  put  on  the  doctors  or  the  hospitals  or  the  services  if  we 
have  one  rule  in  one  area  and  another  rule  in  another  place,  and 
yet  the  insurance  coverage  is  similar,  everything  else  down  the  line 
is  similar?  Aren't  you  going  to  run  into  a  lot  of  difficulties? 

Mr.  Hubbell.  Obviously,  we  haven't  put  this  in  place,  but  the 
system  is  designed  to  run  to  some  extent  by  States  and  within  the 
Alliances.  Certainly  any  State  can  impose  those  caps  if  they  deem 
them  appropriate. 

But,  again,  when  you  are  balancing  and  dealing  with  a  new  sys- 
tem, and  doing  away  with  a  historical  rule,  the  collateral  source 
rule,  I  think  there  needs  to  be  some  examination  of  whether  there 
is  going  to  be  any  abuse  by  not  having  a  cap,  at  least  on  a  nation- 
wide level. 

Mr.  Moorhead.  I  see  I  got  the  red  light  here. 
Mrs.  Collins.  Mr.  Hastert? 

Mr.  Hastert.  Well,  I  thank  the  gentlewoman,  the  chairwoman 
from  Illinois,  who  has  done  a  very  good  job  of  presiding  over  this 
committee.  And  I  appreciate  you  gentlemen  being  here  today. 

I  would  like  to  follow  up  on  this  a  little  bit.  You  know,  it  seems 
to  me,  I  guess  probably  being  a  trial  lawyer  in  Arkansas  I  see 
something  from  one  side  of  the  perspective,  being  in  the  State  legis- 
lature and  trying  to  pass  liability  reform,  and  now  malpractice  re- 
form, in  a  State  legislature  is  a  little  different  perspective.  And  to 
try  to  get  something  through  a  State  Judiciary  Committee  in  a 
State  legislature  is  pretty  tough,  because  the  ilk  there  is  all  trial 
lawyers  and  they  have,  you  know,  the  built-in  lobby. 

But  I  would  suggest  when  you  don't  have  a  uniformity  standard, 
a  Federal  law,  and  you  let  States  pick  and  choose  or  put  caps  on 
or  not  put  caps  on  at  their  leisure  or  their  own  discretion,  that  you 
end  up  having  venue  shopping,  the  same  type  of  venue  shopping 
that  we  have  in  injury  legislation  in  the  Railroad  Act  all  over  this 
country. 

And  what  trial  lawyers  just  do  is  decide  what  State  they  are 
going  to  file  their  law  in  when  they  can  and  they  will  venue  shop 
and  go  to  that  State.  So  I  think  you  need  to  have  some  type  of  uni- 
formity there,  and  you  might  think  that  through. 

The  other  issue  that  I — Dr.  Clinton,  when  I  was  here  earlier  lis- 
tening to  your  testimony,  talked  about  enterprise  liability  insur- 
ance. It  seems  to  me  it  goes  back  to  the  experience  that  we  had 
in  liability  reform  and  the  crisis  that  we  had  probably  in  the  1985 
and  1986  throughout  this  Nation,  the  liability  insurance. 

Enterprise  liability  in  a  sense  goes  to  the  deep  pockets,  and  if  an 
enterprise  certainly  is  seen  as  a  conglomeration  of  people  with  eco- 
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nomic  interests,  then  all  of  a  sudden  all  you  do  is  allow  trial  law- 
yers in  their  quest  to  go  to  a  deep  pocket  situation,  and  I  think  it 
becomes  even  more  egregious  than  you  had  prior. 

So,  you  know,  I  would  be  interested  to  see  how  you  set  up  your 
study  on  enterprise  liability.  But  I  think  that  certainly  as  a 
premise  it  is  flawed  to  begin  with.  You  know,  I  think  it  is  interest- 
ing to  see  that  the  five  or  six  health  care  bills  that  are  out  there 
really  have  rejected  enterprise  liability  because  of  that  flaw,  and 
you  may  look  at  that  and  consider  it. 

Tell  me,  you  know,  throughout  this  process  alternative  dispute 
resolutions  are  something  that  you  adhere  to  in  your  plan.  Give  us 
a  little  logic  why.  Either  one. 

Mr.  Hubbell.  We  do  adhere  to  it,  although  we  don't  make  it 
binding.  Because  we  believe  there  are,  and  there  are  some  empiri- 
cal data,  that  a  lot  of  medical  malpractice  claims  are  not  brought 
because  they  are  of  the  smaller  type.  That  people  do  not  bring 
them  because  of  the  size  of  the  case  and  they  can't  get  attorneys 
to  take  them. 

And  the  purpose  of  ADR  in  this  system  is  to  assist  primarily  in 
the  area  of  the  people  who  cannot  afford  to  bring  them,  and  do  not 
have  ability  to  get  a  lawyer  to  bring  the  case  and  yet  have  eco- 
nomic loss  to  some  extent  and  a  good  claim.  And  hopefully,  those 
claims  can  be  resolved  by  ADR. 

Mr.  Hastert.  Well,  I  think  you  will  find,  and  I  tend  to  agree 
with  it,  not  only  that,  the  ADR  does  something  else  too.  It  expe- 
dites the  system.  We  find  people  who  have  been  floating  into  the 
system  because  of  appeals  and  appeals  for  5  or  6  years  and  not 
being  able  to  go  out  and  live  their  life.  ADR  also  sets  the — the  al- 
ternative dispute  resolution  is  resolved  and  people  get  what  is  com- 
ing to  them,  their  just  compensation,  and  they  can  go  out  and  live 
their  life  again,  and  not  being  strung  out  in  the  courts,  which  is 
not  only  very  expensive  for  the  system  but  it  takes  money  out  of 
their  pocket  as  well.  So  we  applaud  the  ADR. 

The  only  issue  that  we  have  gone  with  in  H.R.  3080,  which  has 
the  most  sponsors  of  any  bill  in  the  Congress  at  this  point,  about 
140  sponsors,  is  that  we  also  look  at  saying  that  if  you  want  to  ap- 
peal the  ADR,  then  you  go  back  to  the  English  system. 

You  know,  it  is  kind  of  the  certificate  situation  that  you  talk 
about  too.  That  there  is  some  consequence.  If  you  don't  get  over — 
an  increased  award  or  justified  increase,  then  you  end  up  facing 
the  cost  of  that  procedure  as  well. 

And,  you  know,  the  difference  in  our  bill  and  your  bill  is  basically 
a  difference  in  the  limits  on  awards  for  attorneys.  You  are  about 
33  percent,  I  think,  which  is  what  the  standard  practice  is  now.  We 
are  a  little  bit  less  than  that.  So  I  think  there  is  some  commonal- 
ity. 

I  think  we  need  to  continue  to  work  on  that  commonality.  Be- 
cause, you  know,  contrary  to  what  the  testimony  was  here,  I  think 
it  does  drive — defensive  medicine  drives  costs,  and  you  need  to  find 
ways  to  hold  those  costs  down.  In  any  other  industrialized  nation 
that  you  go  to,  if  you  go  look  at  the  Canadian  system,  they  laugh. 
I  mean  they  have  a  single-payer  system,  but  they  say  their  system 
wouldn't  work  if  we  have  the  medical  liability  laws  in  Canada  that 
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we  have  in  this  country.  They  just  don't  exist  as  we  see  them 
today. 

So,  I  appreciate  your  testimony.  Thank  you  for  being  here. 
And,  Madam  Chairwoman,  I  appreciate  your  leadership  here. 
Mrs.  Collins.  Thank  you. 
Mr.  McMillan? 

Mr.  McMillan.  Thank  you,  Madam  Chairwoman. 

I  apologize  for  missing  your  testimony.  I  had  to  go  to  a  Budget 
Committee  hearing  where  we  talked  about  some  of  these  issues,  fi- 
nancial ramifications. 

I  believe,  Mr.  Hubbell,  that  one  problem  of  expecting  the  States 
to  address  their  own  limitations  on  noneconomic  damages  is  that — 
one  problem  is  that  some  States — Texas,  Kentucky,  Arizona,  I 
think — cannot  constitutionally  pass  such  limitations,  and  yet  this 
problem  has  a  direct  effect  on  Federal  programs.  The  aggregate 
cost  of  Medicare  and  Medicaid  is  well  in  excess  of  $200  billion  a 
year. 

If,  in  fact,  defensive  health  care  costs  are,  Dr.  Clinton,  10  percent 
of  health  care  costs,  then  we  are  talking  about  $90  billion.  That  is 
enough  money  to  pick  up  the  cost  of  the  uninsured  in  this  country 
at  a  time  that  we  are  struggling  to  try  to  find  the  means  to  do  that. 
So  I  think  that  is  one  argument  for  it. 

I  am  sensitive  to  what  you  say  about  those  unusual  situations  in 
which  economic  damages  don't  fully  measure  the  problem,  but  I  do 
think  that  it  is  one  that  is  much  abused,  and  perhaps  there  is  some 
vehicle  that  can  be  developed  that  deals  with  that. 

But  I  think  alternative  dispute  resolution,  and  I  am  hard-nosed 
about  this,  as  a  first  encounter  with  applying  a  claim,  and  it  is  im- 
portant for  financial  reasons,  because  if,  in  fact,  10  percent  is  a  cor- 
rect figure  on  defensive  health  care  costs — I  am  inclined  to  think 
it  is  higher — but  we  are  talking  about  not  only  the  $200  to  $250 
billion  worth  of  Federal  medical  expenditures,  which  probably  are 
impacted  by  that  10  percent  factor,  but  in  what  we  are  dealing 
with  under  the  administration's  proposal,  a  whole  array  of  man- 
dated benefits  that  some  would  argue  is  the  equivalent  of  federaliz- 
ing health  care  plus  a  greatly  expanded  new  group  of  beneficiaries 
in  the  subsidized  plans  out  there,  you  know,  that  then,  perhaps, 
doubles  the  magnitude  of  what  we  are  talking  about.  So  it  really 
has  enormous  consequences. 

You  know,  we  can  argue  at  great  length  about  what  are  defen- 
sive costs  and  what  aren't,  and  I  am  sure  that  argument  could  go 
on  and  on  and  on.  We  have  had  ranges  all  the  way  from  Surgeon 
General  Koop,  perhaps,  putting  it  in  the — associated  with  other 
things,  in  the  25  percent  range.  I  believe  the  AMA  did  a  study  a 
few  years  ago  on  physician  fees  only  that  put  it  at  15  percent  of 
physician's  fees  only,  as  I  understand  it. 

But  it  isn't  so  much  what  physician's  charge  as  what  they  order, 
and  the  number  of  situations  of  Medicare  being  billed  $900  for  CAT 
scans  because  of  a  headache  that  you  run  into  if  you  just  walk  out 
there  are  just  enormous. 

But  there  is  something  else  that  we  are  getting  at  here.  I  said 
in  my  opening  statement,  and  I  think,  Dr.  Clinton,  you  probably 
addressed  the  issue  of  clinical  guidelines  or  practice  guidelines. 
Somehow  or  another  we  have  to  include  in  this,  in  health  care  re- 
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form,  a  change  of  behavior  so  that  the  entire  provider  industry  in 
this  country  becomes  cost  conscious.  I  think  that  probably  medical 
liability  gets  used  as  a  whipping  boy  for  an  unwillingness  to  really 
get  on  with  the  business  of  setting  clinical  guidelines  and  practic- 
ing good  peer  review  in  a  provider  setting. 

Well,  if  we  believe  that  managed  health  care,  and  probably  most 
of  us  do  in  one  form  or  another  think  it  is  a  constructive  move,  we 
need  to  do  those  things  that  enable  that  to  happen.  And  I  think 
malpractice  reform  is  essential,  is  an  essential  piece  of  that  puzzle, 
and  it  isn't  something  that  we  should  be  equivocal  about. 

And  I  think  there  is  a  will  to  deal  with  that  on  the  part  of  the 
public.  I  have  kicked  it  around  in  my  own  constituency  at  great 
length  and,  on  balance,  the  public  is  very  much  in  favoring  of  not 
dealing  with  this. 

No  one  wants  to  beat  up  on  lawyers,  but  I  do  think  the  lawyers 
need  to  help  us  lead  the  way  in  finding  the  right  kind  of  pattern 
of  alternative  dispute  resolution. 

Let  me  just — if  I  could  just  nail  this  one  point  down  maybe,  Dr. 
Clinton.  Do  you  think  that  if  10  percent  of  health  care  costs  are  de- 
fensive that  then  10  percent  of  Federal  expenditures  for  health  care 
find  their  way  into  defensive  and  unnecessary  procedures,  and 
therefore  if  we  can  get  a  handle  on  them  could  be  reallocated  for 
some  other  more  constructive  purpose? 

Mr.  Clinton.  I  think  you  could  lay  out  any  number  and  we  could 
find  someone  who  would  use  that  number.  We  have  not  undertaken 
that  study. 

Mr.  McMillan.  Well,  you  leveraged  the  10  percent.  I  would  put 
20  percent  on  it. 

Mr.  Clinton.  The  10  percent  was  that  I  think  within  any  given 
clinical  practice  guideline,  let's  take  the  one  on  depression,  let's 
take  the  one  on  urinary  incontinence,  if  that  were  followed,  it  was 
our  general  sense  that  we  could  save  money  on  the  order  of  10  per- 
cent. It  was  a  professional  judgment.  It  was  not  a  calculation. 

But  take  a  clinical  guideline  like  the  one  for  depression.  If  you 
treat  depression  early  with  the  right  drugs  you  prevent  recurrences 
and  prevent  the  magnitude  of  the  recurrences.  So,  even  something 
like  depression,  which  I  thought  the  panel  might  say  you  are  going 
to  have  to  spend  a  lot  more  money  at  this,  they  indeed  said  if  you 
do  it  right  you  are  going  to  save  money. 

If  you  manage  pain  right  in  a  hospital,  you  get  patients  out  fast- 
er. If  you  get  them  out  a  half  day  faster  that  is  a  lot  of  money. 

So,  by  doing  things  along  the  lines  or  parameters  of  clinical  prac- 
tice guidelines,  I  think  there  are  opportunities  to  save  money. 
Much  of  what  was  not  done  in  the  past,  or  what  was  done  in  the 
past  was  a  combination  of  uncertainty  and  some  concern  that 
someone  was  going  to  second  guess  our  judgment.  So  they  are  all 
interrelated. 

And  I  would  simply  conclude  saying  you  can't  deal  with  one  with- 
out the  whole.  We  really  need  to  fix  the  entire  system,  and  I  think 
medical  liability  is  a  part  of  it,  clinical  practice  guidelines  weaves 
into  that.  To  think  that  we  can  do  just  one  part  and  that  will  solve 
it,  I  think  is  blind  to  the  fact  that  we  have  an  interrelated  system 
that  doesn't  work  well.  The  intent  here  is  to  try  to  pull  it  together. 

Mr.  McMillan.  I  think  that  is  good  advice. 
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Mrs.  Collins.  Well,  we  thank  you  for  appearing  before  us  this 
morning.  We  are  now  prepared  for  our  second  panel. 

Mr.  Hastert.  Madam  Chairwoman,  before  this  panel  leaves 
could  I  just  make  this  one  comment,  a  very  short  comment? 

Mrs.  Collins.  Sure. 

Mr.  Hastert.  You  know,  I  think  you  hit  a  nail  on  the  head.  One 
of  the  things  that  I  think  in  any  health  care  plan  that  we  want  to 
do  is  to  be  able  to  give  doctors  the  ability  to  do  what  they  are 
trained  to  do,  and  that  is  to  get  them  to  expedite  their  own  good 
judgment  and  not  to  be  so  sensitive  that,  you  know,  they  have  to 
give  $5,000  worth  of  tests  out  there  just  to  protect  themselves,  be- 
cause, you  know,  some  day  that  patient  is  going  to  die  or  that  pa- 
tient is  going  to  get  more  ill,  and,  you  know,  to  link  that  with  what 
a  doctor  is  trained  to  do. 

The  best  cost  effective  thing  that  we  can  do  in  our  health  care 
plan  today  is  to  allow  doctors  to  do  what  they  are  trained  to  do  and 
that  is  to  take  care  of  people  in  the  best  way  they  can,  and  not  be 
ying-yanged  around  by  the  threat  of  a  medical  malpractice  suit. 

Mr.  Clinton.  We  use  the  phrase  to  improve  decision-making, 
and  I  think  we  are  saying  the  same  thing. 

Mrs.  Collins.  Again,  thank  you,  gentlemen,  for  appearing  before 
us.  We  very  much  appreciate  your  testimony  this  morning. 

[The  following  letter  was  received  for  the  record:] 
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U.S.  Department  of  Justice 

Office  of  the  Associate  Attorney  General 


The  Associate  Attorney  General  -  Wuhington,  D  C  20530 

January  10,  1994 


The  Honorable  Alex  McMillan 

United  States  House  of  Representatives 

Washington,  D.C.  20515-3309 

Dear  Congressman  McMillan: 

Thank  you  for  your  letter  of  November  24,  1993.    I  am 
pleased  to  respond  to  your  questions  and  to  continue  the 
important  dialogue  about  medical  malpractice  reform  proposals  in 
the  President's  Health  Security  Act. 

Your  letter,  which  asks  specifically  about  the  absence  of 
caps  on  non-economic  damages  in  malpractice  suits,  states  that 
"there  is  growing  evidence  that  malpractice  lawsuits,  or  the 
threat  of  those  suits,  are  directly  responsible  for  a  large 
portion  of  the  over-utilization  of  many  diagnostic  services  that 
are  not  medically  necessary  but  must  be  done  to  protect  the 
provider  and  the  hospital  network  from  litigation." 

The  President  shares  your  concern  that  medical  malpractice 
reform  is  a  critical  part  of  health  care  reform.     The  President's 
plan  provides  serious  malpractice  reform.     We  are  not  persuaded 
that  current  experience  or  studies  show  that  caps  on  economic 
damages  will  eliminate  the  practice  of  defensive  medicine. 

A  recent  paper  by  the  Office  of  Technology  Assessment 
(September,  1993)  entitled  "Impact  of  Legal  Reforms  on  Medical 
Malpractice  Costs"  states: 

"The  impact  of  changes  in  malpractice  cost  indicators 
on  physician  behavior  is  not  known.     Although  reducing 
malpractice  cost  indicators  through  medical  malpractice 
reform  might  encourage  physicians  to  limit  defensive 
ordering  of  tests  and  procedures,  it  may  also  dampen 
whatever  beneficial  effects  the  medical  malpractice 
system  has  in  deterring  negligent  medical  practice. 
The  advisability  of  such  changes  under  a  new  health 
care  payment  regime—particularly  one  with  greater 
incentives  to  reduce  costs — is  a  policy  issue  that 
deserves  careful  consideration."     Id.  at  3. 
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At  the  hearing  on  November  10,  1993,  Chairman  Waxman  noted 
that  in  his  state  of  California,  which  has  enacted  comprehensive 
medical  malpractice  litigation  reform  including  caps  on  non- 
economic  damages,  "we  really  know  of  no  evidence  or  very  little 
evidence  of  defensive  medicine  .  .  .  having  decreased  as  a  result 
of  those  tight  tort  laws.". 

Similarly,  Congressman  Cooper  stated  that  a  number  of 
medical  societies  had  admitted  to  him  privately  that 

"if  we  could  pass  the  statute  of  their  dreams 
...  it  would  reduce  unnecessary  testing  by 
less  than  one  percent.  ...  In  fact,  one  of 
the  more  honest  spokespersons  told  me  that  it 
would  take  a  generation  of  doctors  to  die  off 
before  they  would  really  change  practice 
behavior,  because  once  you  learn  something 
and  learn  it  well,  and  you  have  been  taught 
to  disregard  cost,  and  you  have  been  taught 
on  a  fee-for-service  basis  in  which  volume  is 
rewarded,  it  is  awfully  hard  to  teach  an  old 
dog  new  tricks." 

If  your  staff  could  provide  mine  with  further  information  on 
the  growing  evidence  to  which  you  refer,  we  will  of  course  be 
eager  to  include  it  in  our  analysis. 

As  I  testified  at  the  hearing,  the  President's  approach  to 
medical  malpractice  reform  tries  to  balance  the  competing 
considerations  involved  through  a  coordinated  package  of 
proposals  that  will  reduce  the  pursuit  of  non-meritorious 
litigation  and  provide  greater  flexibility  in  the  payment  of 
awards,  without  imposing  arbitrary  limits  on  some  aspects  of 
damage  recoveries.     It  was  in  that  context  that  I  testified  that 
the  question  of  caps  on  non-economic  damages  was  properly  left  to 
the  individual  states. 

Let  me  briefly  review  the  set  of  proposals  included  in  the 
President's  plan,  and  how  they  work  together  to  improve  the 
system  and  address  the  legitimate  concerns  of  both  health 
providers  and  patients: 

First,  the  President's  plan  encourages  consumers 
and  providers  to  try  to  resolve  controversies  through 
more  informal  and  less  costly  mechanisms  before 
resorting  to  litigation.     Every  health  plan  will  be 
required  to  develop  at  least  one  alternative  dispute 
resolution  ("ADR")  mechanism  such  as  mediation  or 
arbitration,  and  every  claim  of  medical  malpractice 
must  go  through  that  ADR  process  before  a  suit  can  be 
filed.     The  thinking  behind  this  proposal  is  that  ADR 
can  be  used  to  successfully  resolve  many  kinds  of 
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cases,  including  those  in  which  liability  is  clear  but 
in  which  the  damages  are  relatively  small.     These  are 
precisely  the  kinds  of  cases  for  which  poor  and  middle 
class  patients  have  been  denied  representation  in  the 
past  because  contingent  fees  cannot  adequately 
compensate  attorneys  for  the  work  required  to  take  them 
to  trial.    We  also  believe  that  the  ADR  requirement 
will  reduce  the  volume  of  malpractice  litigation  and 
provide  a  forum  that  will  be  less  stressful  and 
alienating  for  doctors.     Consumers  are  still  ultimately 
entitled  to  their  day  in  court,  but  this  structure  for 
settling  malpractice  claims  before  they  get  to  court 
has  real  rewards  for  both  patients  and  providers. 

Second,  the  proposed  Act  limits  the  amount  of  a 
lawyer's  contingency  fee  to  no  more  than  one-third  of 
the  amount  recovered  in  a  malpractice  case.  States, 
however,  may  impose  lower  limits. 

Third,  before  a  lawyer  can  file  a  medical 
malpractice  suit,  he  or  she  must  first  submit  an 
affidavit  by  a  qualified  medical  specialist  supporting 
the  alleged  negligence. 

Fourth,  either  party  may  request  that  an  award  be 
paid  periodically  rather  than  in  a  lump  sum.     The  judge 
has  discretion  to  determine  the  schedule  based  on  the 
needs  of  the  injured  party. 

-        Fifth,  the  collateral  source  rule  is  abolished, 
preventing  plaintiffs  from  getting  a  double  or 
"windfall"  recovery  in  situations  in  which  the  injured 
party  is  entitled  to  insurance  or  other  compensation 
for  the  same  injuries  at  issue  in  the  malpractice  suit, 
including  health  care  costs  and  the  value  of  lost 
wages.     As  I  explained  in  my  testimony,  elimination  of 
the  collateral  source  rule  will,  in  many  cases, 
significantly  reduce  both  a  plaintiff's  recovery  and 
the  related  attorney's  fees. 

Sixth,  the  proposed  legislation  provides  that  the 
National  Practitioner  Data  Bank  will  make  available  to 
the  public  the  names  of  practitioners  who  have  a 
pattern  of  malpractice  payouts  or  licensing  sanctions. 

Seventh,  the  President's  plan  provides  funds  for 
two  important  demonstration  projects  —  one  to  develop 
practice  guidelines  and  the  other  to  demonstrate 
whether  substituting  liability  by  the  health  plan  for 
liability  by  individual  providers  will  lead  to 
improvements  in  quality,  reductions  in  defensive 
medicine  and  better  risk  management. 
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Taking  all  of  the  above  proposals  into  account,  my  testimony 
was  that  "if  we  address  the  problems  of  frivolous  lawsuits  and 
the  lack  of  effective  quality  measures,  and  if  we  place  limits  on 
double  recoveries,  there  is  no  reason  to  place  arbitrary  limits 
on  damages."    I  explained  further  that  the  problem  with  caps  is 
that  while  the  impact  they  have  on  health  care  costs  generally 
appears  small,  caps  can  work  great  injustice  in  medical 
malpractice  cases  in  which  the  injuries  are  most  severe  and 
compensation  above  an  arbitrary  limit  is  most  justified. 

It  was  at  this  point  that  I  went  on  to  say  that,  in 
deference  to  the  fact  that  medical  malpractice  law  is 
traditionally  a  state  function,  the  President's  proposal  allows 
individual  states  to  set  caps  on  recovery  of  non-economic  damages 
if  they  wish. 

We  believe  that  in  this  area  the  best  course  is  to  allow  the 
states  to  address  the  issue  of  caps  on  damages  as  they  see  fit. 
Many  states  have  caps  on  non-economic  or  other  damages  in  medical 
malpractice  suits,  and  that  is  a  decision  best  left  to  the 
states.     States  may  balance  the  effect  of  caps  on  defensive 
medicine  versus  hardship  on  those  who  are  seriously  injured  as  a 
result  of  negligence. 

That  malpractice  suits  may  begin  to  "drift"  to  those  few 
states  prohibiting  caps  seems  unlikely  to  me  because  medical 
malpractice  cases  can  only  be  brought  where  the  alleged  negligent 
acts  or  omissions  occurred  or  where  a  party  resides. 

I  hope  I  have  responded  to  your  concerns.     I  know  very  well 
that  we  are  discussing  complex  issues  about  which  reasonable 
persons  can  differ,  and  where  there  is  no  uniquely  correct 
answer.     I  look  forward  to  continuing  a  dialogue  with  you  as  the 
medical  malpractice  provisions  of  the  Health  Security  Act  receive 
ongoing  scrutiny  in  Congress. 


cc:     The  Honorable  Henry  Waxman 

Chairman,  Subcommittee  on  Health  and  the  Environment 

The  Honorable  Cardiss  Collins 

Chairwoman,  Subcommittee  on  Commerce,  Consumer 
Protection,  and  Competitiveness 


Sincerely, 


Webster  L.  Hubbell 
Associate  Attorney  General 
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Mrs.  Collins.  Our  next  panel  will  be  Mr.  Frank  Cornelius, 
Troyen  A.  Brennan,  who  is  a  Professor  of  Law  and  Public  Health 
at  the  Department  of  Health  Policy  and  Management  at  the  Har- 
vard School  of  Public  Health;  Ms.  Pamela  Gilbert,  who  is  the  Direc- 
tor of  Congress  Watch,  Public  Citizen;  Dr.  Richard  Green,  from  the 
American  College  of  Obstetricians  and  Gynecologists;  Ms.  Laura 
Wittkin,  Executive  Director  of  the  National  Center  for  Patients 
Rights;  and  Dr.  Joseph  T.  Painter,  who  is  a  member  of  the  Board 
of  Trustees  of  the  American  Medical  Association. 

Won't  you  come  forward,  please? 

STATEMENTS  OF  RICHARD  P.  GREEN,  ON  BEHALF  OF  AMER- 
ICAN COLLEGE  OF  OBSTETRICIANS  AND  GYNECOLOGISTS; 
JOSEPH  T.  PAINTER,  PRESIDENT,  AMERICAN  MEDICAL  AS- 
SOCIATION; FRANK  CORNELIUS,  CARMEL,  INDIANA;  PAMELA 
GILBERT,  DIRECTOR,  PUBLIC  CITIZEN'S  CONGRESS  WATCH; 
LAURA  WITTKIN,  EXECUTIVE  DIRECTOR,  NATIONAL  CENTER 
FOR  PATIENT'S  RIGHTS;  AND  TROYEN  A.  BRENNAN,  PROFES- 
SOR OF  LAW  AND  PUBLIC  HEALTH,  DEPARTMENT  OF 
HEALTH  POLICY  AND  MANAGEMENT,  HARVARD  SCHOOL  OF 
PUBLIC  HEALTH 

Mr.  Green.  Chairwoman  Collins,  Chairman  Waxman,  and  mem- 
bers of  the  subcommittees,  I  am  Richard  P.  Green,  a  practicing  OB- 
GYN  here  in  the  District  of  Columbia.  I  am  testifying  on  behalf  of 
the  American  College  of  Obstetricians  and  Gynecologists,  an  orga- 
nization representing  more  than  3,000  physicians  providing  wom- 
en's health  care.  I  wish  to  thank  the  Chairs  and  the  members  of 
these  two  subcommittees  for  your  interest  and  giving  me  the  oppor- 
tunity to  testify  about  a  problem  that  begs  to  be  rectified:  the  ad- 
verse effects  of  the  liability  crisis  on  obstetric  care. 

I  think  the  best  way  to  demonstrate  the  problem  associated  with 
the  liability  system  is  through  my  personal  story.  I  was  born  and 
educated  in  the  District  of  Columbia.  I  am  a  Howard  Medical 
School  graduate  and  have  practiced  here  since  1973.  I  treat  Medic- 
aid and  other  indigent  patients  in  my  practice  as  well  as  private- 
pay  and  third-party  insured  patients. 

I  still  practice  obstetrics,  even  though  I  will  pay  more  than 
$60,000  this  year  for  my  malpractice  insurance  premium.  Com- 
paratively speaking,  my  malpractice  premium  pales  in  comparison 
to  colleagues  of  mine  who  practice  in  Florida.  Their  yearly  pre- 
miums can  be  as  high  as  $137,000. 

I  am  here  today  because  I  am  concerned  about  my  ability  to  con- 
tinue to  serve  my  obstetric  patients.  Some  of  my  colleagues  have 
given  up  the  practice  of  obstetrics.  Others  have  given  up  the  prac- 
tice of  medicine  altogether.  A  close  personal  friend  of  mine  stopped 
practice  completely  and  went  to  work  for  the  Food  and  Drug  Ad- 
ministration. 

Unless  the  Federal  Government  begins  to  address  the  problems 
related  to  malpractice,  I  am  afraid  that  many  other  colleagues  and 
I  will  be  forced  to  make  similar  choices.  Let  me  briefly  describe  the 
problems  and  suggest  what  can  be  done  to  address  effectively  the 
current  medical  liability  situation. 

According  to  a  1992  survey  of  the  ACOG's  membership,  12.3  per- 
cent after  OB-GYN's  nationally  have  quit  obstetrics  and  almost  25 
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percent  had  to  decrease  the  amount  of  high-risk  obstetric  care  they 
provide.  Almost  80  percent  of  my  Board  certified  colleagues  had  at 
least  one  claim  filed  against  them. 

In  the  State  of  New  York,  nearly  90  percent  of  the  OB-GYN's 
have  been  sued,  with  the  average  number  of  suits  filed  against 
these  New  York  doctors  being  four.  Clearly  the  liability  crisis  is  not 
primarily  due  to  the  bad  doctor.  The  major  problem  is  neither  mine 
nor  even  that  of  the  OB-GYN's  who  have  quit  obstetrics  because  of 
malpractice.  The  problem  is  for  our  patients  who  ultimately  suffer 
from  the  liability  situation,  those  who  have  difficulty  finding  an 
OB-GYN  to  treat  their  high-risk  pregnancies  and  those  for  whom 
obstetric  care  is  unaffordable  because  of  the  liability  premiums 
their  OB-GYN's  have  to  pay. 

The  bottom  line  is  that  pregnant  women  in  many  areas  of  the 
country  are  having  difficulty  obtaining  prenatal  care.  This  is  cer- 
tainly true  here  in  the  District  of  Columbia.  While  it  has  never 
been  safer  for  a  woman  to  have  a  baby,  it  has  never  been  riskier 
for  a  doctor  to  deliver  one. 

I  decided  to  become  an  OB-GYN  because  of  the  thrill  of  my  first 
delivery  during  medical  school.  It  was  the  first  time  anyone  had 
ever  called  me  Dr.  Green.  My  instructor  held  my  hands  in  his  and 
helped  me  guide  a  new  little  boy  from  his  mother's  birth  canal  into 
the  world.  There  are  few  experiences  in  life  which  can  match  the 
satisfaction  and  joy  of  this. 

But  lately,  this  joy  has  been  diminished.  The  delivery  suite  has 
become  a  battleground  with  patients  and  physicians  pulled  apart 
by  an  adversarial  tort  system  which  is  out  of  control.  Obstetrics 
care  will  become  unaffordable  and  unavailable  if  we  allow  liability 
risks  and  insurance  premiums  to  continue  to  drive  out  dedicated 
professionals.  We  cannot  allow  the  situation  to  deteriorate  further 
and  jeopardize  the  health  of  women  and  their  infants  in  this  coun- 
try. 

To  avoid  this,  uniform  Federal  minimal  standards  for  tort 
awards  need  to  be  enacted,  as  detailed  in  our  written  statement. 
While  few  States  have  adequate  tort  reforms,  the  District  of  Co- 
lumbia, our  Nation's  capital,  is  the  only  jurisdiction  with  none. 

We  at  ACOG  are  pleased  that  President  Clinton's  proposal,  the 
Health  Security  Act,  includes  substantive  tort  reforms.  Many  of  the 
reforms  in  the  President's  plan  have  been  shown  to  be  effective  and 
are  supported  by  the  College. 

Advocating  for  Federal  tort  reform  for  all  medical  malpractice 
cases  is  a  major  step  forward.  However,  we  promote  strengthening 
some  of  the  included  reforms  and  adding  otner  reforms  such  as  a 
ceiling  on  noneconomic  damages  and  a  reasonable  statute  of  limita- 
tions for  adults  and  minors. 

In  closing,  I  urge  Congress  to  seize  the  opportunity  and  pass 
meaningful  tort  reform.  Today's  deplorable  liability  situation  can 
no  longer  wait.  It  would  be  a  disservice  to  those  seeking  health 
care  if  we  enact  health  care  reform  without  addressing  this  critical 
problem. 
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On  behalf  of  the  women  seeking  obstetric  and  gynecological  care 
in  this  country,  I  beg  you  to  pass  legislation  that  will  allow  them 
access  to  the  care  that  they  want  and  so  rightfully  deserve. 

Madam  Chairwoman,  I  thank  you. 

[The  prepared  statement  of  Dr.  Green  follows:] 
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STATEMENT 
of  the 

AMERICAN  COLLEGE  OF  OBSTETRICIANS  AND  GYNECOLOGISTS 
Richard  P.  Green,  MD,  FACOG 

Chairman  Waxman,  Chairwoman  Collins  and  Members  of  the  Subcommittees,  I  am  Richard 
P.  Green,  MD,  a  practicing  obstetrician-gynecologist  here  in  the  District  of  Columbia.  I  am 
testifying  on  behalf  of  the  American  College  of  Obstetricians  and  Gynecologists  (ACOG), 
an  organization  representing  more  than  33,000  physicians  providing  women's  health  care. 
I  wish  to  thank  the  Chairs  of  these  two  Subcommittees  and  the  Members  for  your  interest 
in  this  serious  issue  and  giving  me  the  opportunity  today  to  testify  about  a  problem  that  begs 
to  be  rectified  -  the  adverse  effects  of  the  liability  crisis  on  obstetric  care. 

I  think  the  best  way  to  demonstrate  the  problems  associated  with  the  liability  system  is 
through  my  personal  story.  I  was  born  in  the  District,  educated  here,  graduated  from 
Howard  Medical  School,  and  have  been  in  private  practice  here  since  1973.  I  treat 
Medicaid  and  other  indigent  patients  in  my  practice,  as  well  as  private  pay  and  third  party 
insured  patients.  I  still  practice  obstetrics,  even  though  I  will  pay  more  than  $60,000  this 
year  for  my  malpractice  insurance  premium  Comparatively  speaking,  my  malpractice 
premium  pales  in  comparison  to  colleagues  of  mine  who  practice  in  Florida  -  their  yearly 
premiums  can  be  as  high  as  $137,000. 

I  am  here  today  because  I  am  concerned  about  my  ability  to  continue  to  serve  my  obstetric 
patients.  Some  of  my  colleagues  have  given  up  the  practice  of  obstetrics;  others,  the 
practice  of  medicine.  A  close  personal  friend  stopped  practice  completely  and  went  to  work 
for  the  FDA.  Unless  the  federal  government  begins  to  address  the  problems  related  to 
malpractice,  I  am  afraid  that  many  other  colleagues  and  I  will  be  forced  to  make  similar 
choices.  Let  me  briefly  describe  the  problem  and  suggest  what  can  be  done  to  address 
effectively  the  current  medical  liability  situation. 
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According  to  a  1992  survey  of  ACOG's  membership,  123%  of  obstetrician-gynecologists 
nationally  had  quit  obstetrics  and  almost  one-quarter  had  decreased  the  amount  of  high-risk 
obstetric  care  they  provide  because  of  the  risk  of  malpractice.  The  same  survey  showed  that 
almost  80%  of  my  board-certified  colleagues  -  physicians  with  demonstrated  knowledge  in 
women's  health  and  who  have  gone  through  a  rigorous  certification  process  -  had  at  least 
one  claim  filed  against  them.  In  the  state  of  New  York,  nearly  90%  of  obstetrician- 
gynecologists  have  been  sued,  with  the  average  number  of  suits  filed  against  these  New  York 
doctors  being  four.  Clearly,  the  liability  crisis  is  not  primarily  due  to  the  "bad  doctor." 

The  major  problem  is  neither  mine  nor  even  that  of  the  obstetrician-gynecologists  who  have 
quit  obstetrics  because  of  malpractice  concerns.  The  problem  is  for  our  patients  who 
ultimately  suffer  from  the  liability  situation  -  those  who  have  difficulty  finding  an 
obstetrician-gynecologist  to  treat  their  high-risk  pregnancies,  and  those  for  whom  obstetric 
care  is  unaffordable  because  of  the  liability  premiums  their  obstetrician-gynecologists  have 
to  pay.  The  bottom  line  is  that  pregnant  women  in  many  areas  of  the  country  are  having 
difficulty  obtaining  prenatal  care.  This  is  certainly  true  in  the  District.  While  it  has  never 
been  safer  for  a  woman  to  have  a  baby,  it  has  never  been  riskier  for  a  doctor  to  deliver  one. 

I  decided  to  become  an  obstetrician-gynecologist  because  of  the  thrill  of  my  first  delivery 
during  medical  school.  It  was  the  first  time  anyone  had  ever  called  me  "Dr.  Green."  My 
instructor  held  my  hands  in  his  and  helped  me  guide  a  new  little  boy  from  his  mother's  birth 
canal  into  the  world.  There  are  few  experiences  in  life  that  can  match  the  satisfaction  and 
joy  of  this. 


2 


322 


But  lately  this  joy  has  been  diminished.  The  delivery  suite  has  become  a  battleground,  with 
patients  and  physicians  pulled  apart  by  an  adversarial  tort  system  which  is  out  of  control. 
Obstetric  care  will  become  unaffordable  and  unavailable  if  we  allow  liability  risks  and 
insurance  premiums  to  continue  to  drive  out  dedicated  professionals.  We  cannot  allow  the 
situation  to  deteriorate  further  and  jeopardize  the  health  of  women  and  their  infants  in  this 
country. 

I  would  now  like  to  take  the  opportunity  to  share  with  you  a  story  about  one  of  my 
colleagues  who  practices  in  West  Virginia.  She  has  testified  twice  before  the  U.S.  Senate 
-  once  in  1986  and,  most  recently,  in  1991.  The  first  time  she  testified,  her  liability 
premium  had  just  increased  to  $  13,241  which,  at  that  time,  was  a  400%  increase.  She 
begged  the  Senate  to  take  action  before  physicians  like  her  were  forced  out  of  practice. 

When  she  returned  to  testify  in  1991,  she  had  already  given  up  the  practice  of  obstetrics  at 
age  35  because  her  malpractice  insurance  premium  had  risen  to  $40,000  in  1990.  Because 
of  the  economic  situation  in  West  Virginia,  she  couldn't  pass  along  her  increased  costs  to 
her  patients,  so  she  had  no  other  choice  than  to  drop  her  obstetric  practice.  She  said  before 
the  Senate  she  "could  not  have  believed  in  1986  that  she  would  be  back  testifying  without 
the  passage  of  a  single  piece  of  federal  legislation  to  address  the  problem"  of  the  liability 
crisis.  I  certainly  hope  I  don't  have  to  follow  in  her  footsteps. 

For  these  reasons,  the  President  and  Mrs.  Clinton  recognized  that  malpractice  reform  was 
an  essential  part  of  health  care  reform.  We  were  pleased  to  see  some  steps  toward 
achieving  true  malpractice  reform  in  the  President's  package.   The  current  system  for 
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compensating  injured  parties  is  time-consuming,  with  average  delays  of  almost  five  years  in 
ob/gyn  cases  before  payment  is  made.  It  is  also  inefficient,  with  as  little  as  28%  of  the 
malpractice  premium  dollar  going  directly  to  the  injured  parties. 

The  Administration  has  recognized  that  the  federal  government  needs  to  take  the  lead  on 
malpractice  reform.  The  federal  government,  as  the  single  largest  purchaser  of  health  care 
services,  has  a  strong  interest  in  insuring  the  availability  of  quality  medical  care  and 
managing  its  cost.  As  part  of  that  concern,  the  President  has  recognized  that  the  federal 
government  must  take  the  lead  in  effectively  addressing  medical  liability  concerns. 

Mandatory  Collateral  Source  Qffset 

We  were  pleased  to  see  that  the  Clinton  plan  allows  for  elimination  of  the  collateral  source 
rule  and  provides  for  a  mandatory  offset  against  awards  for  compensation  received  from 
other  sources.  The  collateral  source  rule  allows  plaintiffs  double  recoveries  since  they  can 
recover  from  government  or  private  insurance  companies  and  also  in  tort.  To  the  extent 
that  injuries  are  compensated  more  than  once,  insurance  costs  for  all  are  increased. 

Mandatory.  Non-Binding  Alternative  Dispute  Resolution  (ADR^  System 
The  creation  of  a  mandatory  ADR  mechanism  in  the  Administration's  proposal  is 
encouraging  and  could  well  be  beneficial.  Our  current  medical  malpractice  system  needs 
innovative  mechanisms  for  determining  whether  individuals  are  negligently  injured  in  the 
course  of  receiving  health  care  services,  and  compensating  those  who  are  determined  to 
have  been  negligently  injured.   However,  we  are  concerned  that  by  not  making  ADR 

4 


324 


decisions  binding,  costs  will  be  increased  as  there  is  nothing  to  stop  a  plaintiff  or  defendant 
who  loses  at  the  ADR  level  from  proceeding  with  a  court  case.  As  a  result,  cases  may,  in 
effect,  be  tried  twice.  While  ACOG  strongly  supports  alternatives  to  the  tort  system,  we  are 
concerned  this  provision  is  inadequate. 

Limits  on  Attorney's  Contingency  F^ 

The  proposed  limit  on  attorney  fees  of  33  1/3%  is  a  start,  but  hardly  adequate.  A  sliding 
scale  contingency  fee  schedule  would  be  more  appropriate  because  that  would  ensure  that 
patients,  not  lawyers,  receive  the  bulk  of  awards. 

Periodic  Payment  of  Awards 

It  was  heartening  to  see  the  provision  for  periodic  payments  of  awards  in  the 
Administration's  proposal.  Periodic  payments  provide  another  way  to  reduce  the  costs  of 
liability  actions  while  assuring  that  the  plaintiff  receives  a  fair  recovery.  In  addition,  if  the 
ton  award  for  future  damages  is  paid  out  over  time  rather  than  all  at  once,  both  the  plaintiff 
and  defendant  benefit  The  plaintiff  is  assured  that  money  will  be  there  when  it  is  needed 
and  the  defendant's  payout  is  made  more  predictable. 

Certificate  of  Merit 

Furthermore,  the  presence  of  a  certificate  of  merit  in  the  Clinton  plan  is  encouraging.  A 
certificate  of  merit  is  one  of  the  essential  elements  of  the  National  Medical  Liability  Reform 
Coalition  (NMLRC),  of  which  ACOG  is  a  prominent  member.  (The  NMLRC  is  a  broad- 
based  group  which  believes  that  the  cost  containment,  quality  and  access  objectives  of  any 
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comprehensive  health  care  reform  proposal  cannot  be  achieved  without  effective  medical 
liability  reform.)  According  to  ACOG's  latest  survey,  almost  50%  of  all  claims  are  dropped 
or  settled  without  payment,  so  a  procedure  which  could  provide  for  more  thorough  medical 
screening  of  claims  could  be  helpful. 

Demonstration  Projects 

The  Clinton  plan  provides  for  demonstration  projects  on  enterprise  liability,  which 
substitutes  individual  physician  liability  with  liability  on  the  part  of  the  health  plan,  and  the 
use  of  practice  guidelines  as  an  affirmative  defense.  These  could  provide  useful  information 
on  how  to  improve  our  system  of  determining  whether  a  patient  was  injured  in  the  course 
of  treatment  and  compensating  those  who  are. 

While  the  President's  plan  is  a  good  start,  the  provisions  in  the  plan  fall  short  of  what 
ACOG  believes  are  necessary  if  we  are  to  achieve  progress  in  addressing  this  critical 
problem.  We  are  not  alone  in  this  criticism;  in  fact,  former  Surgeon  General  C.  Everett 
Koop  recently  said  that  one  of  the  plan's  shortcomings  was  "its  failure  to  address  the 
skyrocketing  costs  of  malpractice."  Therefore,  I  have  a  few  suggestions  that  ACOG  believes 
can  help  remedy  our  ailing  tort  system. 

A  limit  on  noneconomic  damages  is  an  essential  element  of  meaningful  tort  reform.  Such 
caps  have  been  an  element  in  effective  tort  reform  at  the  state  level.  Congress'  own  Office 
of  Technology  Assessment  (OTA)  reported  in  a  September  1993  background  paper  that  caps 
on  damage  awards  were  the  only  type  of  state  tort  reform  that  consistently  showed 
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significant  results  in  reducing  the  malpractice  cost  indicators.  The  OTA  found  that  a  cap 
on  noneconomic  damages  was  effective  in  lowering  payment  per  paid  claim  -  thus  reducing 
malpractice  insurance  premiums.  A  cap  on  noneconomic  damages  does  not  limit  in  any  way 
recovery  for  economic  losses,  such  as  medical  care  expenses,  rehabilitation,  or  lost  income. 
It  is  a  reasonable  approach  since  the  plaintiff  still  receives  full  compensation  for  economic 
damages.  ACOG  believes  $250,000  is  a  reasonable  cap  on  noneconomic  damages. 

Another  element  missing  from  the  Clinton  plan  is  reform  of  the  statute  of  limitations  for 
malpractice  claims  to  be  brought  to  court  This  is  important  to  obstetrician-gynecologists, 
both  for  cases  involving  adults  and  minors.  Specifically,  ACOG  advocates  that  a  claim  must 
be  filed  within  two  years  of  the  date  by  which  an  alleged  injury  should  have  reasonably  been 
discovered,  but  in  no  event  more  than  four  years  from  the  time  of  the  alleged  injury.  In  the 
case  of  alleged  injury  to  children  under  four  years  of  age,  a  claim  could  be  brought  until  the 
child's  eighth  birthday. 

Some  states'  statutes  of  limitation  for  medical  liability  claims  permit  plaintiffs  an 
extraordinary  amount  of  time  within  which  to  bring  suit,  particularly  in  the  case  of  minors 
where  some  jurisdictions  allow  a  suit  to  be  brought  beyond  the  age  of  maturity.  For  an 
alleged  injury  at  birth,  actions  can  be  brought  in  some  jurisdictions,  including  the  District 
of  Columbia,  after  more  than  twenty  years.  Such  cases  are  obviously  difficult  to  defend. 
Even  good  memories  fade  after  twenty  years,  the  whereabouts  of  all  relevant  parties  may 
not  be  known,  and  medical  practices  may  have  changed  dramatically.  This  "long  tail" 
phenomenon  presents  major  problems  for  insurers  in  establishing  rates  and  reserves  and  for 
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defendants  in  producing  evidence  and  witnesses. 

There  are  also  similar  problems  with  a  liberal  "discovery  rule,"  which  may  toll  the  statute 
until  an  injury  is  discovered  or  reasonably  should  have  been  discovered.  Our  limits  would 
allow  a  reasonable  time  for  actions  to  be  brought,  while  providing  a  point  beyond  which  a 
suit  cannot  be  brought.  This  is,  in  our  view,  fair  to  all  parties. 

ACOG  also  supports  a  change  in  burden-of-proof  law  to  allow  use  of  "clear  and  convincing 
evidence"  in  a  case  where  a  health  care  professional  who  provided  delivery  services  but  not 
prenatal  care  is  sued,  rather  than  the  current  requirement  of  "preponderance  of  evidence." 
Unfortunately,  the  Clinton  proposal  does  not  propose  a  change  in  the  burden-of-proof  law. 
There  is  an  increased  risk  of  an  adverse  outcome  when  a  woman  has  not  received  prenatal 
care.  Adjusting  the  burden  of  proof  recognizes  the  increased  difficulties  the  health  care 
professional  faces  in  these  circumstances,  while  still  allowing  the  patient  who  thinks  she  was 
treated  negligently  recourse. 

Our  ideas  for  tort  reform  are  not  radical  -  in  fact,  many  of  them  are  present  in  most  of  the 
health  care  reform  bills  under  consideration  in  the  U.S.  Congress.  In  closing,  I  urge 
Congress  to  seize  opportunity  and  pass  truly  meaningful  tort  reform  that  goes  beyond  what 
President  Clinton  has  proposed  -  today's  deplorable  liability  situation  can  no  longer  wait. 
It  would  be  a  disservice  to  those  seeking  health  care  if  we  enact  health  care  reform  without 
addressing  this  critical  problem.  On  behalf  of  the  women  seeking  obstetric  and  gynecologic 
care  in  this  country,  I  beg  you  to  pass  legislation  that  will  allow  them  access  to  the  care  they 
want  and  deserve. 
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Mrs.  Collins.  Dr.  Painter? 

STATEMENT  OF  JOSEPH  T.  PAINTER 

Mr.  Painter.  Thank  you,  Madam  Chairwoman,  members  of  the 
subcommittee.  My  name  is  Joseph  Painter  and  I  am  Vice  President 
for  Health  Policies  at  the  M.D.  Anderson  Cancer  Center  in  Hous- 
ton, Tex.  I  am  also  President  of  the  American  Medical  Association. 

In  the  nineties,  we  are  beyond  the  point  of  asking  whether  there 
is  a  crisis  in  the  current  tort  system.  We  have  reached  a  point 
where  definitive  action  is  needed. 

Many  reliable  studies  have  affirmed  that  without  substantial  re- 
form the  current  liability  system  is  unable  to  resolve  medical 
claims  effectively  and  efficiently.  For  those  patients  who  have  been 
harmed  by  malpractice,  the  current  system  frequently  is  unrespon- 
sive or  inadequate.  AMA  believes  that  patients  who  have  been  in- 
jured due  to  negligence  should  be  fairly  compensated. 

Unfortunately,  the  current  system  has  failed  to  provide  fair  or 
even  any  compensation  to  many  meritorious  situations,  and  legal 
and  administrative  costs  unduly  diminish  legitimate  awards.  The 
system  also  fails  in  weeding  out  poor  practitioners  and  far  too 
many  doctors  are  sued. 

Society  as  a  whole  also  is  harmed  by  the  present  system.  Spiral- 
ing  costs  generated  by  our  Nation's  liability  system  are  borne  by 
everyone.  We  cannot  long  sustain  the  six  figure  liability  premium 
or  the  cost  of  defensive  medicine.  We  cannot  afford  to  not  take  ac- 
tion, as  nationwide  liability  reform  could  save  $35.8  billion  over  the 
next  5  years  by  decreasing  the  cost  of  premiums  and  the  practice 
of  defensive  medicine. 

Looking  beyond  this  economic  concern,  serious  societal  harm 
caused  by  the  liability  is  reduced  access  to  health  care.  Increasing 
premiums  and  the  threat  of  liability  have  caused  physicians  to 
abandon  practices,  as  you  just  heard,  and  certain  services  de- 
creased in  all  areas  of  the  country. 

Also,  the  threat  of  liability  severely  inhibits  medical  innovation 
and  deprives  health  care  professionals  of  certain  pharmaceutical 
and  medical  devices  that  are  needed  to  optimally  treat  patients. 

These  are  real  problems,  and  unless  the  current  liability  system 
is  fundamentally  changed,  effective  health  system  reform  will 
never  be  achieved.  Reforms  that  work,  such  as  those  adopted  in 
California  tell  us  that  reform  can  produce  dramatic  effects  by  pro- 
moting settlement  of  valid  claims,  discouraging  frivolous  litigation, 
and  reducing  the  time  required  for  claims  resolution. 

The  four  key  revisions  that  have  proven  effective  in  California 
are  the  $250,000  ceiling  on  noneconomic  damages,  mandatory  peri- 
odic payment  of  future  damages,  mandatory  collateral  source 
award  offsets,  and  a  sliding  scale  regulation  of  attorney  contin- 
gency fees. 

Patient  safety  must  also  be  a  part  of  the  package,  including 
strengthening  of  State  licensing  and  disciplinary  boards,  and  estab- 
lishing appropriate  injury  prevention  programs  in  every  medical 
care  setting. 

We  are  here  today  to  tell  you  that  20  years  of  limited  State  at- 
tempts at  reform  have  proven  to  be  inadequate  and  a  nationwide 
solution  must  be  enacted.  We  are  pleased  that  the  administration's 
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proposal  does  address  this  matter.  However,  we  believe  that  this 
proposal  fails  to  achieve  the  needed  result  by  its  failure  to  impose 
monetary  limits  on  awards  for  pain  and  suffering,  the  most  single 
important  factor  in  containing  health  care  liability  costs. 

It  also  fails  in  its  restriction  of  attorney  contingency  fees  to  33  V3 
percent  of  the  award,  the  share  of  the  awards  now  taken  in  most 
of  these  cases.  This  is  virtually  no  limit  at  all. 

In  conclusion,  we  are  encouraged  by  a  bill  such  as  H.R.  1625, 
sponsored  by  Representative  Nancy  Johnson  and  H.R.  1989,  spon- 
sored by  J.  Alexander  McMillan,  that  emphasize  alternative  dis- 
pute resolution  and  strong  traditional  tort  reform. 

Madam  Chairwoman,  the  problems  associated  with  excessive  liti- 
gation are  not  new.  The  system  is  broken.  It  needs  to  be  fixed. 
Steps  can  be  taken  to  better  meet  the  needs  of  injured  patients  who 
deserve  to  be  fairly  compensated  to  reduce  the  frictional  cost  of  the 
process  and  to  assure  that  physicians  can  still  offer  medically  nec- 
essary services  to  all  patients. 

We  now  appeal  to  Congress  to  provide  us  a  rational  and  equi- 
table means  of  resolving  this  crisis. 

Thank  you. 

Mrs.  Collins.  Thank  you. 
[Testimony  resumes  on  p.  350.] 

[The  prepared  statement  of  Dr.  Painter  follows.  Attachments 
thereto  are  retained  in  subcommittee  files.] 
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STATEMENT 

of  the 

AMERICAN  MEDICAL  ASSOCIATION 

to  the 

Subcommittee  on  Health  and  the  Environment 
Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitiveness 
Energy  and  Commerce  Committee 
United  States  House  of  Representatives 

Presented  by 
Joseph  T.  Painter,  MD 

RE:  Health  System  Reform: 
Issues  Relating  to  Medical  Malpractice 

November  10,  1993 

Mr.  Chairman,  Madam  Chair,  and  Members  of  the  Subcommittees: 

My  name  is  Joseph  T.  Painter,  MD.  I  am  a  physician  with  a  specialty  in  the  field  of 
cardiovascular  disease  and  am  Vice  President  for  Physician  Referral,  Development  and 
Extramural  programs  at  the  M.D.  Anderson  Hospital  in  Houston,  Texas.    I  am  also  President 
of  the  American  Medical  Association  (AMA).  Accompanying  me  are  Hilary  E.  Lewis,  JD,  of 
the  AMA's  Division  of  Federal  Legislation  and  Martin  J.  Hatlie,  JD,  of  the  AMA's 
Department  of  Professional  Liability.  On  behalf  of  the  AMA,  I  am  pleased  to  have  this 
opportunity  to  testify  regarding  the  very  serious  problems  that  stem  from  our  litigious  society 
and  our  current  system  of  resolving  medical  liability  claims. 

As  the  nation  awaits  the  sweeping  changes  to  be  effected  through  reform  of  the  entire 
health  care  delivery  system,  an  important  challenge  confronting  you  as  the  architects  of 
reform  is  overhaul  of  the  medical  liability  litigation  system.  By  accepting  this  challenge  and 
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enacting  meaningful  medical  liability  reform,  you  have  the  opportunity  to  increase  access  to 
medical  services,  eliminate  much  of  the  need  for  medically  unnecessary  treatment,  improve 
the  doctor/patient  relationship,  help  prevent  avoidable  patient  injury,  and  curb  the  single  most 
wasteful  use  of  precious  health  care  dollars  -  the  financing  of  medical  liability  litigation. 
The  sad  truth  is  that  our  nation's  medical  liability  system  has  the  highest  administrative  costs 
of  any  injury  reimbursement  mechanism  in  the  world,  spending  almost  sixty  cents  of  every 
premium  dollar  on  attorney  fees,  expert  witnesses,  and  insurance  company  overhead:  What  is 
even  worse,  the  current  civil  justice  system  as  it  exists  in  most  jurisdictions,  fails  to 
accomplish  many  of  the  critical  goals  of  effective  dispute  resolution  ~  access  to  legal  process, 
appropriate  compensation  for  those  injured  due  to  negligence  or  the  use  of  a  medical  product, 
deterrence  of  negligence,  or  the  effective  identification  of  incompetent  health  care  providers. 
The  system  is  fraught  with  inequities,  compensating  a  few  with  lottery-like  awards,  yet 
denying  legal  redress  to  most  legitimate  claimants.  In  fact,  medical  liability  litigation, 
accurately  dubbed  "high  stakes"  litigation  by  the  RAND  Corporation,  has  created  numerous 
problems  for  this  country's  health  care  system  ~  all  to  the  detriment  of  patients,  physicians, 
health  care  providers,  society  and  the  federal  government  (as  the  largest  single  payor  for 
health  care  in  this  country). 

Defining  the  Problem 

For  many  years,  this  country  has  grappled  with  the  growing  inability  of  the  tort  system 
to  resolve  medical  liability  claims  in  a  fair,  timely  and  effective  manner.  The  debate  has 
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intensified  during  the  past  two  decades  as  medical  liability  problems  have  reached  crisis  levels 
in  many  states,  and  as  society  has  shouldered  the  "side  effects"  of  the  crisis. 

The  issue  of  medical  liability  continues  to  be  heated  despite  20  years  of  reform  efforts 
in  the  states.  Clearly,  much  remains  to  be  done  at  the  federal  level.  Every  recent  poll  has 
demonstrated  that  the  American  public  strongly  supports  effective  medical  liability  reform  as  a 
component  of  health  system  reform.  According  to  a  1991  Gallup  Poll,  77  percent  of 
Americans  think  malpractice  lawsuits  and  awards  are  an  important  reason  for  the  rising  costs 
in  health  care.  The  Los  Angeles  Times  found  that  given  seven  possible  reasons  for  expensive 
health  care  in  this  country,  people  are  most  likely  to  name  malpractice  suits.  Studies 
conducted  by  the  Harvard  School  of  Public  Health,  the  General  Accounting  Office  (GAO), 
and  the  Department  of  Health  and  Human  Services  Task  Force  on  Medical  Malpractice  and 
Insurance,  just  to  name  a  few,  concur  with  the  following  consensus:  The  current  tort  system, 
without  substantial  modification  or  reform,  is  unable  to  resolve  medical  liability  claims 
effectively  and  efficiently.1 

It  also  is  important  to  note  what  the  problem  is  not  ~  medical  negligence  is  not  solely 
the  fault  of  "bad"  or  "incompetent"  doctors.  Rather,  studies  have  shown  that  all  doctors,  even 
the  best  doctors,  can  and  do  make  mistakes.  We  submit  that  avoidable  mistakes  are  never 


1  These  studies  also  reached  agreement  that  the  reform  model  adopted  in  California  most 
effectively  discourages  frivolous  claims,  promotes  settlement  of  valid  claims  and  expedites  claims 
resolution.  These  reforms  include: 

1)  limitations  of  $250,000  on  recovery  on  nonecomonic  damages; 

2)  mandatory  offset  of  collateral  sources  of  plaintiff  compensation; 

3)  decreasing  sliding  scale  regulation  of  attorney  contingency  fees;  and 

4)  periodic  payment  for  future  award  of  damages. 


333 


4 

acceptable.  The  medical  community  -  and  the  medical  liability  insurance  community  —  is 
committed  to  continuing  efforts  to  reduce  the  incidence  of  injury  even  further  and  strongly 
supports  reform  efforts  to  promote  patient  safety  and  identify  incompetent  or  unethical 
physicians.  Our  efforts  alone,  however,  are  not  enough  to  remedy  the  many  harms  that  the 
current  tort  system  perpetuates. 


Patients  Are  Harmed 

The  AMA  strongly  believes  that  patients  who  have  been  injured  due  to  negligence 

should  be  fairly  compensated,  and  that  our  dispute  resolution  mechanisms  should  promote  this 

goal.  Unfortunately,  the  current  tort  system  has  failed  the  patient  population. 

A  February  1990  study  by  the  Harvard  School  of  Public  Health  of  hospital 
admissions  in  1984  shows  that  of  the  1%  of  patients  whose  medical  records 
indicated  some  negligent  treatment,  only  12.5%  filed  liability  claims. 
Significantly,  only  half  of  those  patients  ~  6.25%  ~  received  compensation 
from  the  tort  liability  system. 

Other  data  show  that  even  when  patients  pursue  compensation,  other  parties  to 
the  system  reap  disproportionate  benefits.  Attorneys'  fees  and  expenses  (both 
plaintiff  and  defendant)  account  for  38%  of  total  monies  spent  on  resolving 
medical  liability  claims.  (See  Appendix  A.) 

Ironically,  while  our  system  ostensibly  is  designed  to  compensate  the  injured, 
the  RAND  Corporation  estimates  that  only  43  cents  of  every  dollar  spent  in 
medical  liability  litigation  reaches  injured  patients. 

In  addition,  patients  typically  wait  much  too  long  for  resolution  of  their  claims 
—  six  to  ten  years  in  most  urban  areas.  The  time  and  cost  commitment 
involved  in  pursuing  litigation  impedes  redress  of  injury  and  denies  injured 
patients  meaningful  access  to  the  legal  system  by  discouraging  attorneys  from 
accepting  cases  where  damages  are  not  expected  to  be  very  high. 
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Physicians  Are  Harmed 

Medical  liability  awards  soared  by  more  than  1000%  from  1960  to  1984.  A  study 
reported  in  1988  showed  that  the  average  doctor  has  a  37%  chance  of  being  sued  for 
professional  liability  in  his  or  her  lifetime.  This  increases  to  52%  for  a  surgeon  and  78%  for 
an  obstetrician.  Perhaps  the  most  compelling  evidence  of  the  current  system's  failure  is  the 
fact  that  a  physician's  chance  of  being  sued  for  medical  liability  bears  little  relation  to 
whether  he  or  she  has  been  negligent.  The  Harvard  data  show  that  80%  of  the  claims  for 
medical  negligence  filed  in  New  York  did  not  correspond  with  a  negligent  adverse  event. 
Stated  differently,  of  those  plaintiffs  who  sued  their  doctors,  only  20%  had  cases  based  on 
evidence  of  a  negligent  adverse  event.  These  findings  reinforce  the  GAO's  estimate  that 
nearly  60%  of  all  claims  filed  against  physicians  are  dismissed  without  a  verdict,  settlement, 
or  any  payment  of  compensation  in  the  plaintiffs  favor  (1987  GAO  Report,  "Medical 
Malpractice,  Characteristics  of  Claims  Closed  in  1984").  These  facts  are  further  reinforced  by 
an  AMA  poll  conducted  in  1992  revealing  that  63%  of  the  population  believes  that  the 
number  of  malpractice  suits  against  doctors  is  higher  than  justified.  The  message  implicit  in 
these  numbers  is  that  the  current  tort  system  as  it  functions  in  most  states  is  not  effectively 
resolving  medical  liability  claims  or  deterring  medical  negligence. 

Society  Is  Harmed 

Costs  -  Although  patients,  physicians,  and  health  care  providers  are  most  directly 
harmed  by  the  present  liability  system,  society  as  a  whole  also  is  harmed.  The  spiraling  costs 
generated  by  our  nation's  dysfunctional  liability  system  are  borne  by  everyone.  One 
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component  of  the  cost  issue  is  the  exorbitant  amount  attributable  to  physicians'  (and  other 
providers')  professional  liability  premiums,  which  have  been  a  significant  factor  contributing 
to  the  growth  in  patients'  medical  and  health  care  bills.  In  the  1980s,  professional  liability 
premiums  were  by  far  the  fastest  growing  component  of  physicians'  practice  costs,  increasing 
at  an  annual  average  rate  of  15.1%  between  1982  and  1989.  (See  Appendix  B.)  Estimates 
show  that  for  each  baby  delivered  in  Florida,  $1,119  goes  toward  payment  of  liability 
insurance,  and  average  premiums  paid  by  self-employed  physicians  tripled  in  the  1980s.  The 
cost  is  especially  heavy  for  some  high-risk  specialists  in  certain  states  whose  premiums  have 
exceeded  $100,000  and  approach  as  much  as  $200,000  annually.  All  of  us  as  patients 
ultimately  bear  the  burden  of  the  high  premiums  paid  by  physicians,  hospitals,  and  medical 
product  producers  when  their  costs  are  passed  on  in  the  form  of  more  expensive  health  care 
services.  The  estimated  annual  cost  of  liability  insurance  for  physicians  and  health  care 
facilities  has  been  placed  at  more  than  $9  billion  in  1991  and  continues  to  grow. 

Yet  another  liability  expense  factor  is  the  cost  attributable  to  "defensive  medicine." 
Aptly  named,  defensive  medicine  is  a  phenomenon  whereby  physicians,  faced  with  a  38% 
chance  of  being  sued  regardless  of  the  quality  of  care  they  provide,  defend  against  future 
liability  claims  by  providing  services  in  cases  where  that  care  might  not  have  been  provided 
absent  the  fear  of  litigation.  A  study  published  in  Medical  Economics  found  that,  as  a  result 
of  this  practice,  70%  of  physicians  order  more  consultations,  66%  order  more  diagnostic  tests, 
54%  order  more  follow-up  visits,  and  28%  perform  procedures  they  ordinarily  would  have 
delegated  to  other  medical  personnel.  The  AMA  estimates  that  this  practice  added  an 
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additional  $15.1  billion  to  the  cost  of  health  care  in  1989.2  In  1991,  the  cost  of  defensive 
medicine  was  estimated  to  be  as  high  as  $25  billion.  These  costs  have  adversely  affected  the 
ability  of  some  health  insurers  to  continue  to  provide  full  benefits. 

According  to  a  report  prepared  by  Lewin-VHI  released  in  February  1993, 
comprehensive  medical  liability  reform  as  a  component  of  health  care  delivery  system  reform 
could  save  an  estimated  $35.8  billion  over  the  next  five  years  by  curbing  premium  cost  and 
many  defensive  medical  practices.  Once  achieved,  the  Lewin  study  predicts  that  tort  reform 
savings  will  accrue  at  an  accelerated  rate  as  practice  patterns  begin  to  change. 

Medical  Innovation  -  Another  societal  harm  that  results  from  the  present  system  is  that 
the  threat  of  liability  acts  to  inhibit  medical  innovation  and  deprives  health  care  professionals 
of  certain  medicines  and  medical  devices  needed  for  optimal  patient  treatment.  For  example, 
the  threat  of  litigation  prompted  seven  of  eight  pertussis  vaccine  manufacturers  to  withdraw 
from  the  market  between  1960  and  1985,  even  though  no  sound  scientific  study  has  even 
confirmed  a  cause  and  effect  relationship  between  the  vaccine  and  any  adverse  neurological 
reaction.  To  prevent  a  dangerous  shortage  of  the  vaccine,  the  federal  government  established 
a  compensation  fund  financed  by  an  increase  in  the  cost  of  the  vaccine.  Similarly,  excessive 
litigation  costs  have  been  cited  as  the  primary  reason  for  the  manufacturer  of  the  morning 
sickness  drug  Bendectin  to  withdraw  its  product  from  the  market,  even  though  there  is  no 
credible  scientific  evidence  to  this  day  linking  it  to  birth  defects.  Patients  suffer  needlessly 


2  Like  other  defensive  measures,  all  defensive  medicine  cannot  be  characterized  necessarily 
as  overuse,  but  can  reflect  necessary  improvements  and  added  value  in  the  provision  of  patient 
care. 
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because  no  substitute  therapy  for  morning  sickness  has  been  developed  -  the  product  liability 
litigation  risk  is  just  too  high.  According  to  most  recent  data,  $10.8  billion  was  paid  to 
claimants  in  all  medical  product  liability  cases  in  the  U.S.  in  1990  ~  exclusive  of  associated 
administrative  and  legal  defense  costs.  Unfortunately,  this  climate  has  caused  many 
companies  to  refrain  from  pursuing  some  research  projects  that  could  lead  to  medical/patient 
care  breakthroughs.  An  April  1992  report  in  Science  magazine  indicated  that  several 
companies  have  abandoned  research  projects  or  postponed  clinical  trials  of  promising  vaccines 
to  fight  AIDS  due  to  liability  concerns. 

Access  to  Health  Care  -  Perhaps  the  most  serious  societal  harm  caused  by  the  liability 
system  is  reduced  access  to  health  care.  Increasing  premiums  and  the  threat  of  liability  have 
caused  physicians  to  abandon  practices  and  to  cease  provision  of  certain  services  in  various 
areas  of  the  country.  Access  to  health  care  includes:  (1)  the  availability  of  a  physician  or 
other  health  care  professional  to  treat  a  patient;  (2)  the  willingness  of  the  physician  or  other 
professional  to  treat  a  patient;  and  (3)  the  affordability  of  the  medical  services. 

Physicians  and  health  care  institutions  have  limited  their  medical  practices  in  response 
to  the  liability  climate.  These  restrictions  on  access  to  health  care  services  have  been 
seriously  felt  by  obstetric  patients,  indigent  patients,  and  those  living  in  rural  areas.  Almost 
one  out  of  eight  obstetrician/gynecologists  (12%)  has  dropped  obstetrical  practice  as  a  result 
of  liability  risks.3  More  than  a  half  million  residents  of  rural  counties  are  without  any 


3  Professional  Liability  and  its  Effects:  Report  of  a  1990  Survey  of  ACOG's  Membership, 
American  College  of  Obstetricians  and  Gynecologists. 
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physicians  who  provide  obstetric  services.4  Nor  is  this  phenomenon  limited  to  rural  areas. 
An  example  of  this  problem  was  presented  by  Senator  Riegle  (MI)  while  chairing  a  1991 
hearing  on  health  system  reform,  when  he  indicated  that  his  family  was  unable  to  remain  with 
its  obstetrician  of  choice  because  that  physician  gave  up  obstetric  practice.  This  did  not 
happen  to  a  citizen  in  a  rural  community.  It  happened  to  a  U.S.  Senator  in  the  District  of 
Columbia. 

The  AMA  urges  these  Subcommittees  to  recognize  that  the  present  medical  liability 
system  significantly  and  directly  impairs  both  access  to  health  care  and  access  to  a  workable 
compensation  system  for  victims  of  malpractice.  Until  the  negative  aspects  of  the  liability 
environment  are  alleviated,  these  access  issues  never  will  be  fully  resolved. 

The  Federal  Response 

Every  shareholder  in  the  medical  liability  system  has  the  opportunity  and  the 
responsibility  to  make  the  system  work  better.  The  medical  community  is  actively  carrying 
out  its  responsibility  to  identify  high-risk  of  injury  situations  and  address  through  a  variety  of 
patient  safety  and  loss  prevention  programs  in  virtually  every  medical  setting.  Unfortunately, 
we  can  do  little  to  remedy  the  waste  in  our  dysfunctional  tort  system.  We  hope  that  other 
participants  in  the  system  will  heed  the  call  to  participate  in  this  effort.    As  the  federal 
government  fashions  a  nationwide  overhaul  of  the  health  care  delivery  system,  it  should  act  to 
realize  a  viable  and  consistent  solution  to  the  panoply  of  issues  raised  by  medical  liability. 


4  Health  Care  in  Rural  America,  Office  of  Technology  Assessment,  September  1990. 
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The  litany  of  problems  with  the  current  tort  system  does  not  necessarily  mean  that  the 
system  must  be  abandoned.  The  AMA  believes  that  a  fault-based  system  that  lowers  the 
barriers  to  legitimate  claims  and  reduces  transaction  costs  can  meet  the  needs  of  society. 
Reforms  such  as  those  adopted  in  the  states  of  California  and  Indiana  tell  us  that  the  current 
system  is  a  good  candidate  for  reform,  and  that  reform  can  produce  dramatic  effects  by 
promoting  settlement  of  valid  claims,  discouraging  frivolous  litigation,  and  reducing  the  time 
required  for  claims  resolution. 

Federal  Preemptive  Tort  Reform  -  The  AMA  supports  federal  legislative  initiatives  that 
create  uniform  standards  of  medical  liability  and  preempt  state  law,  except  where 
corresponding  provisions  in  state  law  are  more  effective.  These  uniform  standards  were 
incorporated  in  the  1975  California  Medical  Injury  Compensation  Reform  Act  (MICRA),  a 
proven  experiment  in  demonstrating  what  can  be  accomplished.  The  California  reforms 
include:  (1)  limitations  of  $250,000  on  recovery  of  noneconomic  damage  awards;  (2) 
mandatory  offset  of  collateral  sources  of  plaintiff  compensation;  (3)  a  decreasing  sliding  scale 
regulation  of  attorney  contingency  fees;  and  (4)  periodic  payment  for  future  award  of 
damages.  We  believe  that  these  standards  should  apply  to  any  claim  arising  from  health  care 
services  offered  by  health  care  professionals  or  institutional  providers  in  any  state  or  territory. 

Federal  preemptive  tort  reform  represents  a  bold  approach,  but  the  only  one  which 
bears  the  potential  for  truly  advancing  a  nationwide  solution  to  this  complex  problem.  As  the 
following  comparisons  demonstrate,  the  California  model  ensures  full  and  adequate 
compensation  for  all  actual  losses,  yet  limits  costs  through  various  controls  exerted  on  the 
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"lottery"  aspects  of  the  medical  liability  system,  primarily  through  the  central  element  of  this 
law,  the  cap  on  noneconomic  damages. 

•  Juries  award  more  in  medical  malpractice  cases  than  for  the  same  injuries  sustained  in 
other  contexts.  Nationwide,  there  are  more  million-dollar-plus  medical  malpractice 
verdicts  than  any  other  type  of  personal  injury  claim.  (Figure  1)  In  California, 
MICRA  has  decreased  the  number  of  million-dollar-plus  verdicts  per  1 000  physicians 
to  about  half  of  the  national  average.  (Figure  2) 

•  Nationwide,  medical  liability  premiums  constituted  the  fastest  growing  component  of 
physicians'  practice  expenses  in  the  1980s.  In  California,  however,  MICRA  reform 
succeeded  in  stabilizing  and  actually  lowering  (in  real  dollars)  these  insurance  costs. 
(Figure  3)  When  MICRA  was  enacted  in  1975,  the  medical  liability  premium  costs  in 
California  were  the  highest  in  the  nation.  Today,  they  are  one-third  to  one-half  the 
costs  of  premiums  paid  in  states  without  a  MICRA-like  cap  on  noneconomic  damages. 
This  illustrates  the  substantial  value  of  this  vital  reform  element.  (Figure  4) 

•  Evidence  suggests  that  California's  MICRA  reform  has  helped  control  the  state's 
health  care  costs.  From  1984  to  1986  --  the  worst  years  of  the  last  liability  insurance 
crisis  --  physician  fees  nationwide  increased  13.1%,  but  only  9.2  %  in  California. 
(Figure  5)  In  1991,  the  California  medical  care  services  index  was  lower  than  the 
national  average,  although  other  state  consumer  costs  were  climbing  at  a  higher  rate 
than  the  national  average.  (Figure  6) 

•  In  1975,  Ohio  also  enacted  tort  reforms  similar  to  those  in  MICRA.  At  that  time, 
medical  liability  awards  in  that  state  accounted  for  3.7%  of  the  nation's  total.  By 
1982,  that  percentage  dropped  to  2.9%.  While  constitutional  challenges  to  MICRA 
were  rejected  by  both  the  California  Supreme  Court  and  the  United  States  Supreme 
Court,  the  Ohio  Supreme  Court  struck  down  its  $250,000  limit  on  noneconomic 
damages  in  1982.  By  1985,  Ohio's  percentage  of  nationwide  payouts  had  grown  to 
5.4%.  (Figure  7) 

•  While  a  $250,000  limit  on  noneconomic  damages  generates  substantial  savings,  it 
affects  very  few  potential  claimants.  The  GAO  found  that,  in  1984,  only  2%  of 
medical  liability  cases  nationwide  produced  noneconomic  awards  over  $200,000.  Yet 
these  2%  of  cases  accounted  for  over  60%  of  total  noneconomic  payouts, 
demonstrating  the  significant  cost  containment  function  of  an  appropriately  placed  cap. 
(Figure  8) 

•  Had  the  California  MICRA  reforms  been  indexed  to  inflation,  they  would  have  failed 
to  lower  the  real  cost  of  liability  insurance.  A  linkage  to  the  Consumer  Price  Index 
would  have  doubled  the  limit  every  ten  years,  bringing  it  to  over  $1  million  by  the 
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turn  of  the  century.  (Figure  9)  Wisconsin  abandoned  its  inflation-indexed  ceiling  on 
non  economic  damages  as  it  appeared  to  be  having  this  effect. 

•        While  it  is  appropriate  to  link  economic  elements  of  damages  to  increases  in  medical 
care  costs  and  income,  it  does  not  follow  that  the  noneconomic  losses  of  "suffering"  or 
"loss  of  enjoyment"  are  in  any  real  sense  subject  to  inflation.  Few  other  countries 
allow  compensation  for  noneconomic  damages  at  all,  and  those  that  do  impose  severe 
restrictions  on  such  payments.  Expressed  as  a  percentage  of  gross  domestic  product, 
U.S.  tort  costs  are  more  than  twice  that  of  any  other  developed  country  and  four  times 
those  of  the  United  Kingdom.  Moreover,  U.S.  tort  costs  continue  to  grow,  while  that 
in  other  countries  have  been  stable.  (Figures  10  and  1 1) 

A  virtual  consensus  exists  among  physicians,  other  health  care  professionals,  and 
institutional  providers  that  strong  traditional  tort  reform  represents  an  important  first  step 
toward  reaching  a  more  rational,  cost-effective  means  for  resolving  medical  liability  claims, 
regardless  of  whatever  innovative  approaches  to  liability  reform  are  also  advanced.  The  AMA 
strongly  supports  the  California  model  of  medical  liability  reform  as  a  proven  product  that  has 
actually  decreased  the  real  (inflation-adjusted)  cost  of  medical  liability  in  that  state. 

The  Clinton  Administration  Plan  -    While  the  Clinton  Administration's  proposal  for 
health  system  reform  contains  a  number  of  provisions  addressing  medical  liability  reform,  it 
fails  to  incorporate  the  major  initiatives  that  have  been  successful  in  California  for  the  last  15 
years.  For  example,  the  Health  Security  Act  fails  to  establish  a  ceiling  on  noneconomic 
damages,  thereby  preserving  the  incentive  for  plaintiffs  and  their  attorneys  to  play  the  lottery 
in  the  courts.  It  also  purports  to  restrict  attorney  contingency  fees  to  33  1/3  percent  of  the 
total  amount  of  the  judgment  or  settlement  recovered,  except  where  a  state  establishes  a  lower 
limit.  But  this  provision  represents  no  reform  at  all  and  merely  reaffirms  the  status  quo  for 
the  plaintiffs'  bar.  This  provision  represents  virtually  no  limit  at  all,  since  this  is  the  typical 
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share  of  awards  now  taken  in  the  majority  of  liability  cases  handled  on  a  contingency  basis. 
Similarly,  the  periodic  payment  reform  in  the  Health  Security  Act  is  strictly  permissive,  rather 
than  mandatory,  and,  therefore,  ineffective. 

In  fact,  the  $250,000  ceiling  on  noneconomic  damages  in  the  California  law  constitutes 
a  generous  benefit,  much  more  than  any  other  country  in  the  world  provides.  This  cap, 
moreover,  represents  the  most  important  element  in  containment  of  health  care  liability  costs. 
Reducing  the  contingency  fee  as  awards  rise,  as  in  MICRA,  guarantees  that  the  most  seriously 
injured  patients  retain  a  greater  percentage  of  the  judgment,  and  also  acts  to  screen  out  the 
"lottery"  mentality  that  pervades  so  much  of  the  liability  environment. 

While  the  Health  Security  Act  permits  either  party  to  request  that  awards  be  paid  in 
periodic  installments,  and  also  would  enact  a  collateral  source  rule  that  reduces  any  recovery 
by  amounts  received  from  other  sources,  the  failure  to  address  the  issues  of  noneconomic 
damages  and  attorney  fees  will  do  little  to  curtail  substantial  awards  or  the  high  cost  of 
excessive  and  protracted  litigation  under  a  new  health  care  system. 

Alternative  Dispute  Resolution  Systems  -  The  AMA  believes  that  a  fault-based 
administrative  system,  such  as  the  one  designed  by  the  AMA/Specialty  Society  Medical 
Liability  Project  (AMA/SSMLP),  may  provide  a  forum  and  process  for  dispute  resolution  that 
is  fairer  to  both  claimants  and  defendants,  more  cost-effective,  and  more  systematic  in 
deterring  medical  negligence  and  promoting  patient  safety  than  the  present  system.  An 
intensive  analysis  of  the  AMA/SSMLP  model  completed  by  the  Georgetown  University 
Centers  for  Medicine  and  Law  corroborates  these  expectations.  (See  Appendix  C.)  We 
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applaud  the  fact  that  experimentation  with  alternative  dispute  resolution  (ADR)  occupies  a 
major  role  in  various  federal  proposals  advanced  in  the  103rd  Congress,  including  H.R.  1625, 
the  "Medical  Malpractice  Liability  Reform  Act  of  1993,"  sponsored  by  Representative  Nancy 
Johnson  (CT),  and  H.R.  1572,  the  "Medical  Care  Injury  Compensation  Reform  Act  of  1993," 
introduced  by  Representative  Jon  Kyi  (AZ).  Under  the  Administration's  proposal,  patients 
would  submit  claims  through  an  ADR  established  by  each  health  plan.  The  AMA  urges  that 
states  assume  responsibility  for  creating  ADR  programs,  with  an  impartial  state  authority 
presiding  over  them.  We  are  concerned  that  reliance  on  health  plans  to  operate  ADR  systems 
may  be  counterproductive  as  these  plans  could  have  a  direct  interest  in  the  matter  being 
considered. 

The  AMA  strongly  believes  that  any  ADR  options  that  are  created  must  represent  a 
true  alternative  to  litigation,  not  a  mere  add-on  system  by  any  party  dissatisfied  with  an  ADR 
result.  Unfortunately,  the  ADR  provision  outlined  in  the  President's  plan  is  explicitly 
nonbinding.  Substantial  experience  in  state  forums  over  the  past  20  years  demonstrates  that 
voluntary  or  nonbinding  ADR  options  have  failed  to  divert  claims  from  litigation,  lower 
transaction  costs,  or  expedite  claims  resolution. 

Patient  Safety/Risk  Management  -  Legislation  designed  to  enhance  patient  safety  must 
occupy  a  central  role  in  medical  liability  reform.  A  number  of  bills  introduced  in  the  103  rd 
Congress  would  implement  this  approach,  such  as  H.R.  101,  the  "Action  Now  Reform  Act  of 
1993,"  introduced  by  Representative  Robert  H.  Michel  (IL).  The  AMA  supports  the 
dedication  of  health  care  professional  licensing  fees  to  increase  the  effectiveness  of  state 


344 


15 

medical  disciplinary  boards.  We  also  support  the  ability  of  states  to  enter  into  contracts  with 
local  professional  societies  to  assist  in  investigating  consumer  complaints.  The  State  of 
Maryland  has  implemented  such  a  system  in  which  local  committees  of  physicians,  operating 
as  ad  hoc  agents  of  the  state,  peer  review  complaints,  and  make  recommendations  for  action 
to  the  state  licensing  authority.  Protected  from  the  threat  of  antitrust  exposure  by  a  grant  of 
sovereign  immunity,  programs  such  as  the  Maryland  initiative,  have  the  potential  to 
significantly  enhance  the  resources  of  licensing  and  disciplinary  boards. 

Efforts  to  involve  liability  insurers,  hospitals,  medical  societies  and  states  in  risk 
management  programs  may  serve  to  further  enhance  patient  safety.  Expansion  of  drug  use 
review  programs  to  identify  patients  who  are  overtreated  or  suffering  ill  effects  from  a 
combination  of  prescription  drugs  will  also  further  patient  safety  efforts.  The  AMA  believes 
that  any  risk  management  activity  must  be  carefully  undertaken  so  that  the  physician's 
responsibility  to  provide  quality  patient  care  remains  paramount.  Physicians  must  be  actively 
involved  in  developing  and  participating  in  risk  management  activities  in  order  to  achieve  the 
goal  for  which  they  are  created  —  the  provision  of  quality  patient  care. 

The  medical  profession  remains  committed  to  reducing  the  incidence  of  patient  injury. 
In  this  context,  we  support  required  risk  management  training  for  health  professionals  and  are 
proceeding  with  aggressive  endeavors  to  restrict  the  ability  of  unethical  physicians  to  practice 
medicine. 

It  is  anticipated  that  federal  health  system  reform  will  promote  continuous  quality 
management,  as  well  as  strengthening  the  current  public  and  private  systems  that  gather  and 
analyze  data  relating  to  patient  treatment  outcomes.  Identifying  and  measuring  patient  risk  of 
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injury  factors  should  be  an  important  component  in  such  outcomes  analysis.  Health  care 
institutions,  managed  care  organizations,  professional  societies,  state  licensing  and  disciplinary 
boards,  and  medical  liability  insurers  all  are  initiating  programs  to  promote  patient  safety. 
These  approaches  include  risk  management  education,  the  establishment  of  quality  standards, 
professional  oversight  and  review,  and  disciplinary  activities.  Federal  medical  liability  reform 
initiatives  should  encourage  these  private  sector  local  quality  management  efforts. 

Practice  Parameters/Guidelines  -  At  the  present  time,  insufficient  evidence  exists  to 
show  that  clinical  practice  guidelines  can  be  developed  in  a  manner  specific  enough  to  be 
introduced  as  an  affirmative  defense  in  medical  liability  litigation.  Concerns  arise  that  any 
governmental  procedures  utilized  to  endorse  such  guidelines  may  move  too  slowly  to 
accommodate  rapid  changes  in  medical  technology.  If  legal  protection  were  afforded  only  to 
practices  within  government-approved  parameters,  medical  treatment  that  embraces  the  newest 
scientific  information  may  be  discouraged. 

Innovative  local  experiments  with  practice  guidelines  are  now  being  tested  in  Maine, 
Minnesota,  Florida,  and  Vermont.  Physicians  electing  to  participate  in  these  demonstration 
projects  will  be  able  to  assert  compliance  with  practice  parameters  and  risk  management 
protocols  as  a  legal  defense  in  any  medical  liability  suit  brought  against  them  during  the  years 
of  the  pilot  programs.  It  is  hoped  that  using  practice  parameters  in  this  way  will  help  to 
classify  the  standards  of  care  applied  by  courts  and  discourage  the  practice  of  "defensive 
medicine"  outside  of  approved  parameters.  The  AMA  believes  that  these  state  experiments 
should  be  supported  by  the  federal  government  through  the  activities  of  the  Agency  for  Health 
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Care  Policy  and  Research.  By  tracking  the  claims  brought  during  the  demonstration  period, 
and  comparing  this  data  with  data  before  the  experiments  took  effect,  appropriate 
determinations  may  be  made  on  the  efficacy  of  using  practice  guidelines  as  an  affirmative 
defense. 

The  Health  Security  Act  would  authorize  the  Department  of  Health  and  Human 
Services  to  develop  pilot  programs  to  test  the  effectiveness  of  applying  practice  guidelines  in 
the  resolution  of  medical  liability  actions.  A  number  of  other  bills,  including  H.R  1579,  the 
"Managed  Competition  Act  of  1993,"  sponsored  by  Representative  Jim  Cooper  (D-TN)  and 
Representative  Fred  Grandy  (R-IA).  It  would  award  grants  to  states  for  similar  demonstration 
projects.  The  AMA  supports  this  approach. 

Enterprise  Liability 

The  concept  of  enterprise  or  "organizational"  liability  has  garnered  a  great  deal  of 
attention.  As  originally  developed  by  Professor  Kenneth  Abraham  of  the  University  of 
Virginia  Law  School  and  Professor  Paul  Weiler  of  Harvard  Law  School,  the  notion  of 
enterprise  liability  focuses  on  legislatively  transferring  all  medical  liability  exposure  to  the 
institution  which  becomes  the  only  defendant  in  a  liability  lawsuit,  with  individual  physicians 
becoming  witnesses  in  the  litigation  process.  In  a  changing  health  care  system,  medical 
liability  exposure  and  quality  control  responsibilities  would  reside  with  accountable  health 
plans  (AHPs).  Under  this  construct,  the  institution  would  be  empowered  to  implement  and 
enforce  patient  safety/risk  management  education  and  regulation  of  its  medical  staff. 
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While  the  AMA  fully  supports  the  goal  of  strengthening  patient  safety  and  risk 
management  efforts,  it  remains  unclear  whether  AHPs  or  other  entities  will  be  more  effective 
in  achieving  it,  or  that  this  approach  will  benefit  patients  or  physicians  in  all  delivery  systems. 
In  ambulatory  care  settings,  we  believe  that  the  physician-owned  and  hospital-owned  liability 
insurance  companies  are  presently  acting  as  the  most  effective  supporters  of  patient  safety 
programs  and  that  this  role  should  not  be  prematurely  displaced.  It  remains  to  be  seen 
whether  AHPs  may  be  able  to  assume  a  similarly  active  role  in  the  new  context. 

Obviously,  physicians  must  work  in  a  coordinated  manner  within  health  care  delivery 
systems  to  promote  quality.  However,  it  is  far  from  clear  that  the  transfer  of  all  responsibility 
and  control  to  a  health  care  entity  with  strong  incentives  to  reduce  costs  will  necessarily 
improve  patient  safety.  The  role  of  physicians  in  determining  what  is  appropriate,  quality 
care  on  behalf  of  their  patients  in  an  enterprise  liability  scheme  has  yet  to  be  defined.  In  fact, 
the  implementation  of  enterprise  liability  could  eviscerate  the  important  traditional  function  of 
physicians  as  advocates  for  their  patients. 

At  its  essence,  enterprise  liability  is  cost  shifting,  not  liability  reform.  It  may  also 
increase  the  frequency  and  magnitude  of  medical  liability  claims  as  individuals  become  more 
willing  to  sue  a  new  and  anonymous  "deep  pocket."  The  AMA  supports  the  objective  of  the 
current  tort  system  in  holding  health  care  professionals  to  a  high  degree  of  personal 
responsibility  for  the  welfare  of  their  patients.  We  have  long  maintained  that  a  fault-based 
malpractice  system  could  serve  a  valuable  deterrent  function,  as  long  as  it  is  fair  and  cost- 
effective  in  delivering  compensation  to  victims  of  negligence. 
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It  would  indeed  be  premature  at  this  time  to  proceed  with  the  yet  untested  principles 
underlying  enterprise  liability,  especially  when  the  viable  California  model  of  tort  reform  has 
actually  decreased  the  real  cost  of  medical  liability  in  that  state.  We  continue  to  strongly 
recommend  that  medical  liability  reform  focus  on  clarifying  the  rules  of  damages  and  the 
standards  of  care  presented  in  court  cases,  providing  real  access  to  a  dispute  resolution  process 
for  injured  parties,  and  creating  a  workable  mechanism  for  screening  out  nonmeritorious 
claims. 

The  Medical  Community's  Response 

All  parties  -  patients,  lawyers,  physicians  and  insurers  -  must  be  willing  to  make 
compromises  to  craft  an  effective  solution  to  the  medical  liability  problem.  We  agree  that  the 
responsibility  is  a  shared  one,  and  acknowledge  that  it  is  the  provider  community's  particular 
responsibility  to  do  whatever  it  can  to  minimize  the  incidence  of  avoidable  patient  injury. 
(See  Appendix  D.) 

Providing  medical  care  today  involves  a  complex  system  of  persons  and  technology, 
each  individual  and  component  of  which  is  necessary  to  bring  about  the  safe  and  effective 
delivery  of  care  to  the  patient  All  of  our  activities  aim  at  the  common  goal  of  improving 
patient  health  and  preventing  patient  injury.  All  call  upon  us  to  examine  what  we  do  or  fail 
to  do,  and  how  we  do  it  When  problems  are  detected,  solutions  are  developed  and 
implemented. 

We  strongly  believe  that  the  patient  safety  movement  currently  being  implemented  by 
the  medical  community  is  the  optimal  source  of  information  and  education  for  providers  on 
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injury  prevention  issues.  These  activities  are  data-based,  innovative  and  amenable  to 
modification  as  new  problems  arise.  To  best  prevent  errors,  we  must  study  the  facts  of  loss 
situations,  identify  high-risk  circumstances,  and  educate  physicians  in  a  focused  manner  on 
how  to  avoid  them. 

Conclusion 

Mr.  Chair  and  Madam  Chair  the  problems  associated  with  excessive  litigation  are  not 
new  to  the  medical  profession.  The  medical  liability  bills  being  considered  in  the  103rd 
Congress,  the  Lewin  study  on  defensive  medicine,  the  Harvard  Medical  Practice  study,  and 
virtually  every  other  study  that  has  been  completed  all  validate  what  physicians  have  been 
saying  for  15  years  ~  the  system  is  broken.  It  needs  to  be  fixed. 

Our  liability  system  needs  to  be  fixed  to  meet  the  needs  of  the  injured  patients  who 
deserve  to  be  fairly  compensated,  the  physicians  who  are  willing  to  assume  their  fair  share  of 
the  burden  from  negligent  practice,  and  society,  which  needs  to  reduce  transaction  costs, 
eliminate  windfall  judgments,  and  assure  that  physicians  can  still  offer  medically  necessary 
services  in  an  atmosphere  of  fairness  to  all  parties. 

The  AMA  appreciates  the  opportunity  to  appear  before  the  Subcommittees.  At  this 
time,  we  will  be  pleased  to  respond  to  questions. 
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Mrs.  Collins.  Mr.  Cornelius? 

STATEMENT  OF  FRANK  CORNELIUS 

Mr.  Cornelius.  Madam  Chairwoman,  members  of  the  commit- 
tee, my  name  is  Frank  Cornelius.  I  am  from  Carmel,  Ind.,  and  I 
would  like  to  thank  you  for  allowing  me  to  be  here  today  to  address 
the  subject  of  the  American  Health  Society  Act  and  malpractice  re- 
form. 

When  Indiana  debated  this  issue  back  in  1975  and  passed  what 
was  considered  substantial  legislation,  one  of  the  things  we  failed 
to  do  was  to  invite  victims  in.  And  I  guess  the  real  reason  that  I 
am  here  today  is  that  as  you  deal  with  this  issue  I  would  like  for 
you  to  be  able  to  put  a  picture  on  the  face,  because  I  can  sit  here 
today  and  everybody  can  say  that  I  look  healthy  and  that  they 
don't  understand  the  problem. 

This  is  a  picture  of  part  of  my  left  leg.  It  is  a  problem  I  deal  with. 
I  have  heard  several  times  today  people  talking  about  noneconomic 
damages  and  caps  of  $200,000  or  $250,000.  I  spent  4  years  dealing 
with  pain  from  what  started  out  to  be  simple  orthoscopic  surgery 
which  turned  out  to  be  a  life-threatening  disease  and  pain  that  on 
a  scale  of  1  to  10  was  10  constantly,  24  hours  a  day. 

Last  year,  I  had  inserted  in  me  a  morphine  pump  which  admin- 
isters morphine  into  my  lower  extremities  24  hours  a  day  and  al- 
lows me  to  function  a  little  better  and  lowers  my  pain  to  a  3  or  4. 
It  never  goes  away.  And  to  say  that  you  can  put  a  cap  on  those 
kind  of  damages,  I  would  ask  you  to  look  at  the  picture,  and  I  think 
it  speaks  for  itself. 

In  1975,  I  was  a  lobbyist  for  the  insurance  industry  and  helped 
pass  the  legislation  that  lowered  the  ability  of  people  like  myself 
to  recover  damages  from  malpractice  acts.  We  combined  pain  and 
suffering,  noneconomic  damages  all  together,  put  a  cap  on  it  of 
$500,000  and  went  home.  As  I  said  earlier,  we  never  bothered  to 
talk  to  someone  like  me. 

In  1989,  I  had  orthoscopic  knee  surgery.  I  went  home.  It  was  an 
out  patient  surgery.  I  went  home  that  evening,  started  experienc- 
ing pain  immediately,  called  the  doctor  several  times  that  evening, 
couldn't  get  him.  He  finally  called  me  back  the  next  morning  after 
I  had  called  him  again.  He  told  me  to  stay  in  bed.  He  told  me  to 
tell  my  wife  to  get  a  bedpan,  and  that  he  would  see  me  when  he 
got  back  from  his  ski  trip. 

After  this,  this  one,  after  he  came  back  from  his  ski  trip,  I  called 
him  several  times  again  and  I  never  got  an  answer.  A  couple  weeks 
later  I  went  to  the  emergency  room  because  my  leg  was  swollen 
and  I  was  in  a  lot  of  pain.  They  said  that  I  had  phlebitis  and  an 
infection,  so  they  gave  me  heparin  to  help  with  the  phlebitis,  and 
since  I  had  an  infection  they  gave  me  medicine  for  the  infection. 
They  did  get  a  hold  of  my  doctor  and  he  said  he  would  see  me  Mon- 
day in  the  hospital. 

I  went  into  hospital  that  Monday,  was  admitted  to  the  hospital 
and  stayed  for  10  days  to  fight  blood  clots  and  an  infection.  To- 
wards the  end  of  my  stay,  as  I  would  get  out  of  bed  to  take  a  show- 
er or  to  get  cleaned  up,  I  noticed  every  time  I  put  my  leg  down  it 
turned  blue.  It  would  start  swelling  up  right  away.  So  I  asked  for 
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my  orthopedic  doctor  to  come  back  in,  because  he  had  turned  me 
over  to  an  internal  medicine  doctor. 

I  finally  got  down  to  the  place  where  I  said  I  wasn't  going  to 
leave  the  hospital  until  he  came  in,  and  I  can  remember  now,  as 
he  walked  in  the  room  and  sat  down  and  said,  "Frank,  what's  the 
problem?  "  And  I  tried  to  tell  him  and  he  said,  "Frank,  go  home. 
We  are  going  to  start  you  on  physical  therapy.  You  don't  have  a 
problem." 

I  will  make  this  short  because  I  know  my  time  is  running  out, 
but  I  went  from  there  to  a  physical  therapist  who  treated  me  a  cou- 
ple times  and  then  said  she  wouldn't  treat  me  anymore.  I  went 
back  to  my  home.  I  tried  to  reach  my  doctor,  couldn't.  I  finally 
wound  up  with  the  internal  doctor  who  recommended  that  I  see  an- 
other orthopedic  surgeon.  When  I  saw  him  he  recognized  through 
tests  and  through  examining  my  leg  that  I  have  a  disease  called 
reflex  sympathetic  dystrophy. 

He  immediately  started  me  on  a  program  to  get  this  under  con- 
trol. We  started  doing  that  and  we  were  successful  until  a  physical 
therapist  hit  me  with  a  tens  unit  and  a  lot  of  electricity. 

I  was  told  my  time  of  5  minutes  would  go  rather  fast. 

I  ask  you  to  look  at  this  and  I  ask  you  to  consider  that  there  are 
people  out  there  that  need  your  help,  and  that  the  cry  of  everything 
can  be  controlled  by  putting  caps  on  damages  is  a  false  solution. 

Thank  you. 

[The  prepared  statement  and  attachments  of  Mr.  Cornelius  fol- 
low:] 
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TESTIMONY  OF 
FRANK  CORNELIUS 

Chairman  Wax  man,  Chairman  Collins,  Members  of  the  Subcommittees,  I  am  Frank 
Cornelius  from  Carmel,  Indiana.  Thank  you  for  allowing  me  to  testify  today  on  President 
Clinton's  proposed  health  care  reform  package,  the  American  Health  Security  Act,  and 
specifically  the  provisions  that  deal  with  medical  malpractice.  When  Indiana  debated  medical 
malpractice  reform  in  1975,  no  one  took  the  time  to  listen  to  the  victims  of  medical 
negligence.  I  have  traveled  to  Washington  so  that  you  may  put  a  human  face  on  this  issue. 
My  testimony  will  focus  on  my  experiences  as  a  victim  of  negligent  medical  care,  the  effect 
of  Indiana's  so-called  "reforms,"  and  my  concerns  about  some  of  the  medical  malpractice 
provisions  in  the  Clinton  plan. 

In  197S,  I  was  a  lobbyist  for  Indiana  insurers  who  were  fighting  to  enact  caps  on 
medical  malpractice  awards  for  noneconomic  damages  such  as  pain  and  suffering  and  awards 
for  economic  damages.  I  argued  then  that  damage  caps  would  lower  health  care  costs,  keep 
doctors'  malpractice  premiums  low  and  encourage  physicians  to  stay  in  Indiana. 
Unfortunately,  these  arguments  swayed  legislators  and  damage  caps  were  enacted  in  Indiana. 
The  false  arguments  that  insurers  and  the  medical  industry  used  then  are  the  same  ones  that 
underpin  the  medical  industry's  call  for  national  malpractice  reform  now. 

While  lobbying  for  insurers,  I  certainly  could  not  foresee  the  cruel  twist  of  fate  that 
lurked  in  my  future.  In  1989,  I  was  seriously  injured  by  negligent  medical  care.  After 
suffering  a  minor  knee  injury,  I  was  operated  upon  by  an  orthopedic  surgeon.  I  continued  to 
experience  a  lot  of  pain  the  day  I  left  the  hospital  and  called  the  surgeon  several  times  that 
evening.  He  finally  returned  my  calls  the  next  day,  ordered  me  to  stay  in  bed  and  told  my 
wife  to  get  me  a  bedpan.  He  then  left  on  a  ski  trip.  I  was  forced  to  seek  out  another  surgeon 
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who  immediately  diagnosed  the  problem  as  Reflex  Sympathetic  Dystrophy. 

A"  few  months  later,  my  physical  therapist  failed  to  read  the  instructions  on  a  medical 
device  correctly.  As  a  result,  the  device  gave  me  a  tremendous  current  of  electricity  through 
my  left  leg.  This  seriously  complicated  my  condition.'  Another  time  a  doctor  decided  the  next 
medical  step  without  ever  having  :seen  me,  which  again  complicated  my  condition.  In  August 
1990,  another  physician  proposed  a  medical  procedure,  but  failed  to  secure  the  necessary 
instruments.  This  doctor  then  proceeded  with  a  different  device  that  left  me  with  several 
holes  in  my  venacava,  which  is  the  main  vein  from  a  human's  legs  to  the  heart. 

The  doctor  sent  me  back  to  my  room.  I  began  to  bleed  to  death,  and  if  my  wife  had  not 
returned  to  the  hospital  that  evening,  I  could  have  died.  As  another  physician  tried  to  save 
my  life,  he  punctured  my  left  lung.  I  was  soon  moved  to  a  second  hospital  in  Indianapolis, 
where  my  condition  was  diagnosed.  It  was  determined  at  this  hospital  that,  if  I  was  to  live,  I 
would  require  surgery.  However,  the  second  hospital  would  not  permit  the  surgery  to  occur 
there  because  it  feared  that  I  might  die  on  the  operating  table.  It  was  necessary  for  my  wife 
of  six  months  to  make  life  and  death  decisions  ~  decisions  she  should  never  have  been 
called  upon  to  make. 

As  a  result  of  this  medical  debacle,  which  began  with  a  simple  knee  injury  and  surgery, 
I  must  use  a  wheelchair.  I  have  incurred  continual  medical  expenses  and  have  not  been  able 
to  work.  Twice  during  this  time,  I  have  received  last  rites  from  my  church. 

My  attorney  has  filed  a  medical  malpractice  lawsuit  on  my  behalf  for  the  August  1990 
incident,  but  my  claim  has  not  been  acted  upon  by  the  medical  review  panel  that  certifies 
such  claims  in  Indiana.  A  separate  claim  against  the  hospital  and  physical  therapist  has  been 
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settled.  Meanwhile,  Medicare  pays  little  or  nothing.  On  a  more  personal  note,  my  wife  and  I 
are  splitting  up,  which  I  believe  is  attributable  in  part  to  the  predicament  that  negligent 
medical  care  has  put  me  in.  I  am  currently  insured  under  my  wife's  plan,  but  that  will  be 
discontinued  should  we  be  divorced.  The  emotional  fallout  on  our  five  children  has  been,  to 
say  the  least,  difficult  to  witness. : 


INDIANA'S  FAILED  'REFORMS' 

The  truth  is  that  so-called  medical  malpractice  "reforms,"  including  caps  on  economic 
and  noneconomic  damages,  have  done  nothing  to  control  health  care  spending  in  Indiana. 
The  public  interest  group  Families  USA  Foundation  reported  that  Indiana's  health  care  costs 
increased  139.4  percent  between  1980  and  1990.  This  increase  is  even  higher  than  the 
national  average  of  138.7  percent. 

According  to  the  consulting  firm  Lewin/ICP,  Indiana  ranked  32nd  in  per  capita  health 
care  spending  among  states  in  1980  ~  the  exact  same  position  it  occupied  in  1990.  As  these 
studies  show,  the  reforms  enacted  in  Indiana  have  done  nothing  to  curb  health  care 
spending. 

It  is  understandable  that  the  reforms  enacted  in  my  state  have  done  little  to  curb  health 
care  spending  since  such  reforms  and  spending  are  unrelated.  The  Congressional  Budget 
Office  last  year  reported  that  medical  malpractice  litigation  accounts  for  less  than  1  percent 
of  total  health  care  spending.  I  doubt  that  the  percentage  in  Indiana  is  much  different. 
Clearly,  damage  caps  and  other  reforms  have  not  controlled  health  care  spending  in  Indiana. 
What  these  measures  have  done  is  provide  special  treatment  to  one  group  ~  the  medical 
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industry. 

Nevertheless,  proponents  of  Indiana's  reforms  argue  that  doctors  in  the  state  pay  less  for 
malpractice  insurance  than  doctors  in  other  states.  This  is  true,  but  it  is  only  half  of  the 
story.  Malpractice  premiums  in  Indiana  are  artificially  low  because  insurers  only  write  up  to 
$100,000  of  coverage.  Negligently  injured  patients  who  are  entitled  to  more  than  $100,000 
must  look  to  Indiana's  state-run  excess  compensation  fund.  Depending  on  when  the 
malpractice  occurred,  the  patient  can  receive  up  to  an  additional  $400,000  or  $650,000  in 
compensation.  The  excess  compensation,  however,  comes  from  a  surcharge  on  Indiana 
doctors.  Consequently,  doctors'  true  malpractice  costs  are  not  accurately  reflected  unless 
malpractice  premiums  and  surcharges  are  added  together.  It  is  noteworthy  that  the  surcharges 
have  ballooned  from  10  percent  in  1975  to  125  percent  in  1990. 

In  addition,  doctors  have  not  flocked  to  my  state  because  of  damage  caps  and  apparently 
low  insurance  premiums.  The  1991  Statistical  Abstract  of  the  United  States  reports  that 
Indiana  has  45  fewer  physicians  per  100,000  residents  than  the  national  average.  Further,  the 
Indiana  Medical  Association  states  that  half  of  all  graduates  of  the  Indiana  University  School 
of  Medicine  leave  the  state  upon  graduation. 


MY  CONCERNS 

I  am  concerned  that  some  of  the  measures  included  in  the  proposed  health  plan  will 
delay  compensation  to  people  who  have  been  injured  by  medical  negligence  and  preclude 
others  from  bringing  meritorious  claims.  This  is  particularly  worrisome  since,  as  a  Harvard 
University  study  concluded  in  1990,  there  are  far  more  people  injured  by  medical  negligence 
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than  ever  bring  claims. 

Hear  that  alternative  dispute  resolution  will  become  a  vehicle  for  delaying  compensation 
to  negligently  injured  patients.  ADR  will  add  another  layer  of  bureaucracy  for  people  like 
myself  to  go  through.  I  do  not  believe  ADR  will  encourage  early  offers  of  settlement.  It  is 
noteworthy  that  several  states,  including  New  York,  that  have  tried  ADR  have  discontinued 
it. 

I  also  believe  medical  certification  of  claims  is  unnecessary  and  harmful  to  patients' 
rights.  The  medical  profession,  like  other  professions,  is  a  fraternity.  It  is  too  much  to  expect 
doctors  to  certify  claims  against  their  colleagues.  Medical  certification  also  will  delay 
compensation  to  those  who  are  injured.  My  experience  with  Indiana's  certification  panel  is 
telling.  I  was  injured  in  1989  and  the  panel  has  yet  to  consider  my  claim.  Ironically,  if 
Indiana's  reforms  had  worked  and  reduced  the  number  of  claims,  the  medical  review  panel 
should  have  more  time  to  review  claims.  Obviously,  this  is  not  the  case. 

The  proposed  cap  on  attorney  fees  simply  is  not  relevant  to  efforts  to  control  health  care 
costs  and  reducing  medial  negligence.  Capping  attorneys  fees  may  discourage  some  lawyers 
from  taking  cases.  However,  the  truth  is  that  such  caps  will  give  defendants  an  unfair 
advantage  because  defendants  will  be  able  to  spend  unlimited  amounts  on  legal 
representation.  This  is  not  just  Furthermore,  why  should  the  government  become  involving 
in  regulating  a  private  contract  between  plaintiffs  like  myself  and  attorneys. 

In  conclusion,  to  say  that  we  can  lower  health  care  costs  by  capping  damages  or  attorney 
fees  only  appeals  to  those  with  no  knowledge  of  the  civil  justice  system  or  America's  way  of 
life.  The  civil  justice  system  is  the  only  effective  tool  for  holding  the  medical  industry 
accountable  for  its  negligence.  Doctors  have  not  been  able  to  police  their  own. 

fam  told  by  physicians  that  my  life  expectancy  is  less  than  two  years.  I  plan  to  spend 
my  time  fighting  for  just  compensation  for  those  who  have  been  injured  by  medical 
negligence.  I  also  would  like  to  help  you  through  the  minefield  of  half-truths,  scare  tactics 
and  outright  lies  that  have  been  perpetuated  by  the  those  who  seek  to  limit  the  rights  of  the 
negligently  injured.  Together,  I  feel,  we  can  make  a  difference. 
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Mrs.  Collins.  Ms.  Gilbert? 

STATEMENT  OF  PAMELA  GILBERT 

Ms.  Gilbert.  Thank  you,  Chairwoman  Collins. 

I  am  Pamela  Gilbert.  I  am  the  Director  of  Public  Citizens'  Con- 
gress Watch.  Public  Citizen  is  a  consumer  organization  that  was 
founded  by  Ralph  Nader,  and  Congress  Watch  is  its  lobbying  arm. 

In  addition  to  my  written  testimony,  I  have  two  reports  I  would 
like  to  submit  for  the  record. 

Mrs.  Collins.  Without  objection. 

Ms.  Gilbert.  Thank  you  very  much. 

I  very  much  appreciate  the  opportunity  to  be  here  to  present  our 
strong  view  that  restricting  the  rights  of  victims  of  medical  mal- 
practice will  not  reduce  the  cost  of  health  care  or  medical  mal- 
practice insurance.  It  will  be  detrimental  to  efforts  to  improve  the 
quality  of  health  care,  and  it  will  penalize  some  of  the  most  vulner- 
able members  of  the  community,  those  who  have  been  victimized 
by  negligent  medical  care. 

We  are  bitterly  disappointed  that  almost  every  health  care  plan 
that  has  been  introduced  in  Congress  this  year  does  contain  restric- 
tions on  victims'  legal  rights.  The  single-payer  bills  introduced  in 
the  House  by  Representatives  McDermott  and  Conyers,  and  co- 
sponsored  by  you,  Chairwoman  Collins,  are  the  only  bills  that  do 
not  include  restrictions  on  legal  rights,  but  they  have  been  intro- 
duced without  them  and  that  was  misrepresented  earlier  today. 
That  there  were  no  bills. 

There  is  a  medical  malpractice  crisis  in  this  country,  but  that  cri- 
sis is  not  in  the  courtroom.  It  is  in  doctors'  offices  and  it  is  in  hos- 
pitals. Public  Citizen  estimates  that  between  150,000  and  300,000 
people  are  killed  or  injured  by  medical  negligence  every  year. 

Extrapolating  from  results  from  the  Harvard  study  that  I  think 
Mr.  Brennan  is  going  to  talk  about,  80,000  people  are  killed  every 
year  from  medical  negligence.  That  is  more  than  twice  the  number 
that  are  killed  on  the  highways  every  year  and  more  than  the  num- 
ber that  die  of  gunshot  wounds.  Yet,  most  attempts  to  address  this 
problem  have  embodied  a  tax  on  victims  and  their  right  to  recover 
damages,  not  on  solving  the  problem,  which  is  ensuring  quality 
care  and  eliminating  medical  negligence. 

Frank  Cornelius  and  Laura  Wittkin  are  here  today  to  talk  to  you 
about  the  problems  victims  face  in  the  system  and  why  national 
health  care  reform  is  the  ideal  opportunity  and  is  critical  to  be 
used  for  malpractice  prevention  and  easing  the  burden  on  victims. 

What  I  am  going  to  talk  about  is  to  refute  some  of  the  myths 
that  have  been  talked  about  this  morning  and  have  been  spread  in 
this  town  for  many,  many  years  about  the  malpractice  liability  sys- 
tem. 

First  of  all,  limiting  legal  rights  will  not  lower  health  care  costs. 
Medical  malpractice  costs  are  a  minuscule  portion  of  total  health 
care  costs. 

According  to  a  recent  report  by  the  national  insurance  consumer 
organization,  total  medical  malpractice  insurance  premiums  paid 
by  doctors  and  hospitals  in  1992  were  $4.1  billion,  while  total 
health  care  costs  were  $838.5  billion.  That  means  that  medical 
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malpractice  insurance  premiums  were  about  0.5  percent  of  total 
health  care  costs. 

Additionally,  that  number  has  stayed  stable  since  1987.  In  1987, 
insurance  premiums  were  $4  billion.  In  1992,  they  were  $4.1  bil- 
lion. 

Additionally,  malpractice  insurance  premiums  are  a  small  part  of 
most  doctors'  expenses.  According  to  the  AMA's  own  figures,  in 
1989  professional  liability  insurance  premiums  were  only  4.9  per- 
cent of  revenues  for  the  typical  physician  in  practice. 

Second,  limiting  legal  rights  will  not  increase  access  to  medical 
care.  Out  of  the  15  States  that  have  the  highest  number  of  doctors 
per  hundred  thousand  people,  only  5  have  enacted  liability  restric- 
tions similar  to  the  AMA  backed  plan.  I  will  note  that  the  District 
of  Columbia  is  number  1  for  number  of  physicians  per  hundred 
thousand  people,  while  we  have  no  tort  restrictions  in  the  District 
of  Columbia. 

Between  1980  and  1990,  4  out  of  the  5  States  that  had  restricted 
their  liability  went  down  in  the  rankings  for  number  of  doctors, 
while  5  out  of  the  10  with  no  restrictions  had  gone  up. 

Finally,  to  deal  with  the  OB-GYN  issue,  the  New  York  State 
Education  Department  conducted  an  independent  10-year  study  of 
obstetricians  in  New  York.  They  found  that  only  5  percent  of  obste- 
tricians in  the  State  discontinued  their  practice  or  changed  their 
practice  specialty  between  1980  and  1990  and  that  rate  was  no  dif- 
ferent from  other  practice  specialties. 

Finally,  I  want  to  also  reiterate  that  limiting  legal  rights  is  not 
the  answer  to  defensive  medicine  either.  I  was  happy  to  see  that 
Dr.  Painter  used  a  much  more  rational  figure  about  the  cost  of  de- 
fensive medicine.  If  they  are  all  caused  by  the  liability  system,  and 
there  has  been  no  evidence,  Dr.  Painter  said  $35.8  billion  in  5 
years.  If  that  is  the  case,  that  is  about  $7  billion  per  year.  If  you 
combine  that  even  with  malpractice  insurance  you  still  have  less 
than  2  percent  of  the  cost  even  related  to  the  liability  system,  let 
alone  whether  they  would  be  lessened  by  restricting  a  liability  sys- 
tem. 

Mrs.  Collins.  Ms.  Gilbert,  your  time  has  expired. 
Ms.  Gilbert.  I  know.  Thank  you. 
[Testimony  resumes  on  p.  402.] 

[The  prepared  statement  of  Ms.  Gilbert  follows.  The  attachments 
referred  to  are  retained  in  subcommittee  files.] 
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I  am  Pamela  Gilbert,  director  of  Public  Citizen's  Congress  Watch.  Public  Citizen,  with 
over  160,000  members  nationwide,  is  a  consumer  organization  founded  by  Ralph  Nader. 
Congress  Watch  is  the  lobbying  arm  of  Public  Citizen.  Public  Citizen  has  long  been  active  in 
efforts  to  reform  the  nation's  health  care  system  and  to  improve  the  quality  of  medical  care.  I 
appreciate  the  opportunity  to  present  our  strong  view  that  restricting  the  rights  of  victims  of 
medical  malpractice  will  not  significantly  reduce  the  costs  of  health  care  or  medical  malpractice 
insurance,  will  be  detrimental  to  efforts  to  improve  the  quality  of  health  care,  and  will  penalize 
some  of  the  most  vulnerable  members  of  our  community  -  those  who  have  been  victimized  by 
negligent  medical  care.  We  are  bitterly  disappointed  that  almost  every  health  care  plan  that  has 
been  introduced  in  Congress  this  year,  including  the  President's,  contains  restrictions  on  victims' 
legal  rights.  The  single-payer  bills,  introduced  in  the  House  by  Representatives  McDermott  and 
Conyers,  and  cosponsored  by  Chairwoman  Collins,  and  in  the  Senate  by  Senator  Wellstone,  are 
the  only  proposals  that  do  not  penalize  injured  victims. 

INTRODUCTION 

There  is  a  virtual  epidemic  of  medical  malpractice  in  this  country.  Public  Citizen 
estimates  that  between  150,000  to  300,000  Americans  are  injured  or  killed  each  year  by  doctor 
negligence.  Extrapolating  from  a  study  conducted  by  Harvard  Medical  School,  approximately 
80,000  deaths  occur  annually  due  to  doctor  negligence  -  more  than  twice  the  number  of  motor 
vehicle  occupants  killed  each  year.  Yet,  most  attempts  to  address  the  problem  of  medical 
malpractice  have  been  embodied  in  attacks  on  victims  and  their  right  to  recover  damages  from 
negligent  providers,  not  on  solving  the  problem  at  the  source  -  ensuring  quality  care  and 
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eliminating  medical  negligence. 

Now,  the  American  Medical  Association  and  its  lobbyists  want  to  use  the  current  efforts 
to  address  the  national  health  care  crisis  as  a  vehicle  for  the  same  shop-worn  proposals  to  restrict 
the  legal  rights  of  victims  that  the  medical  society  has  been  pushing  for  two  decades.  They  claim 
that  limiting  victims'  rights  is  a  solution  to  the  skyrocketing  costs  of  the  health  care  system. 
Nothing  could  be  further  from  the  truth.  In  fact,  medical  malpractice  costs  make  up  a  minuscule 
part  of  overall  health  care  costs.  Even  if  we  completely  eliminated  the  right  of  victims  of 
medical  negligence  to  recover  for  their  losses,  we  would  make  barely  a  dent  in  the  costs  of  the 
health  care  system,  if  in  fact  those  costs  would  be  reduced  at  all. 

The  greatest  impact  of  restricting  access  to  the  courts  would  be  felt  by  the  victim  of 
negligent  care  who  might  receive  little  or  no  compensation.  In  addition,  relieving  negligent 
doctors  of  responsibility  for  paying  for  the  costs  of  their  victims'  injuries  does  not  mean  that 
these  costs  would  disappear.  Someone  would  have  to  pay  for  those  injuries,  whether  it  is  the 
victims  themselves  or  taxpayer-financed  programs.  This  would  not  save  the  country  health  care 
costs,  it  would  simply  shift  those  costs  from  the  wrongdoers  to  the  national  health  care  system 
and  taxpayers.  This  cost-shifting  is  antithetical  to  the  cost-cutting  goal  of  national  health  care 
reform.  Finally,  reducing  victims'  rights  could  even  increase  the  overall  costs  of  the  health  care 
system  by  decreasing  the  deterrent  effects  of  the  system.  Reducing  deterrence  would  likely  lead 
to  more  injuries  from  malpractice,  and  hence,  higher  health  care  costs. 

It  is,  frankly,  shocking  that  the  health  care  plans  introduced  to  date  have  no  response  to 
the  medical  malpractice  crisis  other  than  to  punish  its  innocent  victims.  The  purpose  of  physician 
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licensing  is  not  to  bestow  on  them  a  privilege,  but  rather,  to  provide  a  mechanism  to  protect  the 
public.  National  health  care  reform  must  include  provisions  to  ensure  that,  in  return  for  that 
license,  each  physician  provides  a  minimum  standard  of  care. 

It  is  equally  an  insult  to  the  tens  of  millions  of  uninsured  and  underinsured  Americans  to 
suggest  that  any  part  of  the  solution  to  the  unavailability  of  affordable  health  care  is  to  take  away 
compensation  from  people  who  have  been  injured  by  careless  doctors.  Rather  than  enacting 
proposals  to  restrict  the  legal  rights  of  U.S.  residents,  the  national  health  care  debate  should 
focus,  instead,  on  providing  adequate  health  insurance  and  ensuring  high  quality  care  for  all.  In 
fact,  by  ensuring  access  to  health  care  for  everyone,  we  would  do  more  to  reduce  the  number  of 
malpractice  lawsuits  than  restricting  legal  rights  could  ever  accomplish.  After  all,  if  an  injured 
person's  medical  bills  are  paid  for,  there  would  be  little  incentive  to  bring  a  lawsuit  to  collect 
compensation.  A  recent  study  of  liability  law  and  compensation  in  10  countries  conducted  by 
the  Insurance  Information  Institute,  an  insurance  industry-funded  research  organization,  concluded 
that  other  countries  have  far  fewer  personal  injury  lawsuits  than  the  U.S.  largely  because  those 
countries  have  a  much  greater  availability  of  government  entitlement  programs,  including  national 
health  care  and  more  expansive  workers'  compensation  systems. 

The  United  States  has  the  resources  to  provide  comprehensive,  high  quality  health  care 
to  all  its  residents  and  to  adequately  compensate  the  unfortunate  victims  of  medical  malpractice. 
Public  Citizen  believes  that  a  single-payer  health  care  program  similar  to  the  Canadian  system 
could  provide  universal  health  care  in  the  U.S.  for  the  same  cost  as  our  current  inadequate 
system,  without  curbing  the  rights  of  malpractice  victims.  The  solution  to  the  serious  problem 
of  malpractice,  on  the  other  hand,  is  to  prevent  the  injuries  in  the  first  place  through  improved 


5 


365 

physician  oversight  and  discipline,  better  training,  and  by  opening  up  the  National  Practitioners' 
Data  Bank  for  use  by  the  public. 

THE  PROBLEM  OF  MEDICAL  NEGLIGENCE 
Medical  negligence  occurs  too  frequently. 

More  people  die  due  to  medical  negligence  than  die  on  the  highways  or  of  gunshot 
wounds  every  year.  According  to  a  1991  Physician  Payment  Review  Commission  report:  "the 
evidence  is  compelling  mat  rates  of  inpatient  medical  injury  and  negligent  medical  injury  are 
substantial."1  Public  Citizen  estimates  that  between  150,000  and  300,000  Americans  are  injured 
or  killed  each  year  by  doctor  negligence,  based  on  the  results  of  three  studies  of  hospital  patients: 

The  1991  Harvard  Medical  Practice  Study  of  New  York  hospitals  found  that  medical 
negligence  caused  one  percent  of  hospital  patients  to  suffer  an  injury  which  prolonged  their 
hospital  stay.2  Using  this  figure  and  extrapolating  to  all  admissions  in  New  York  State  in  1984, 
according  to  the  study,  negligence  of  doctors  or  hospital  staff  contributed  to  approximately  4,000 
hospital  deaths  and  an  additional  23,000  injuries.  Applying  these  figures  nationwide  would  mean 
that  in  1988,  234,000  injuries  and  80,000  deaths  were  caused  by  negligence  in  American 
hospitals.  This  is  more  than  twice  the  number  of  fatalities  of  motor  vehicle  occupants  occurring 
each  year. 


1  Physician  Payment  Review    Commission:    Annual    Report  to 

Congress. 1991.  p.  364. 

2  Brennan,  Troyen  and  others,  "Incidence  of  Adverse  Events  and 
Negligence  in  Hospitalized  Patients :  Results  of  the  Harvard  Medical 
Practice  Study  I,  ■  New  England  Journal  of  Medicine.  February  7, 
1991. 
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Similarly,  a  study  of  hospital  inpatient  records  in  California  found  that  0.8  percent  of 
patients  were  injured  by  medical  negligence  in  1974.3  Extrapolation  of  those  findings  yields  an 
estimate  of  249,000  injuries  and  deaths  from  negligence  in  1988. 

In  1976,  the  Department  of  Health,  Education  and  Welfare's  Malpractice  Commission 
estimated  that  one-half  of  one  percent  of  all  patients  entering  hospitals  are  injured  there  due  to 
negligence.4  That  estimate  would  indicate  156,000  such  injuries  and  deaths  resulted  from  doctor 
negligence  in  1988. 

Furthermore,  the  RAND  Corporation  studied  records  of  182  patients  who  died  in  hospitals 
in  1985.5  Three  independent  physicians  reviewed  the  files  and  found  14  -  27  percent  of  the 
deaths  were  probably  preventable.  The  study  also  found  evidence  that  "a  small  number  of  factors 
caused  most  preventable  deaths.  In  fact,  nine  reasons  encompassed  all  of  the  issues  identified 
by  the  physician  panel." 

As  troubling  as  these  findings  are,  the  studies  actually  underestimate  the  rate  of  medical 
malpractice.  First,  the  studies  do  not  include  death  and  injury  from  negligence  that  occurs 
outside  a  hospital  setting.  Second,  the  findings  include  only  incidents  of  negligence  that  actually 
result  in  injury.  The  studies  do  not  measure  the  occurrences  of  substandard  care  that  have  the 
potential  to  produce  injury  but,  fortunately,  do  not  result  in  injury. 

The  medical  malpractice  system  helps  to  compensate  many  victims  of  malpractice  and  to 

3  Mills,  Don,  ed. ,  Report  on  the  Medical  Insurance  Feasibility 
Study  (San  Francisco:  California  Medical  Association  and  California 
Hospital  Association,  1977). 

4  Journal  of  Legal  Medicine.  February,  1976. 

5  Danzon,  Patricia,  "The  Frequency  and  Severity  of  Medical 
Malpractice  Claims:  New  Evidence,"  Law  and  Contemporary  Problems, 
1986. 
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send  a  message  of  deterrence  to  care  providers.  But  clearly,  more  needs  to  be  done  to  prevent 
death  and  injury  from  negligent  care. 


Doctor  discipline  programs  must  be  improved. 

Improvements  in  disciplinary  programs  against  doctors  who  commit  malpractice  could 
prevent  a  substantial  number  of  incidents  of  malpractice.  This  is  especially  true  because, 
according  to  a  number  of  studies  conducted  in  the  past  ten  years,  a  small  number  of  physicians 
are  responsible  for  most  medical  malpractice  claims.  Therefore,  by  reducing  incidents  of 
negligence  by  those  few  doctors,  most  malpractice  injury  can  be  avoided. 

The  following  brief  review  of  some  of  these  studies  shows  the  extent  to  which  a  small 
percentage  of  doctors  cause  the  majority  of  malpractice  injuries: 

*  In  Florida,  3  percent  of  doctors  accounted  for  45  percent  of  the  claims  paid  during  the 
years  1975- 1984.6  Another  Florida  study  found  that,  between  1975  and  1980,  3  percent 
of  medical  specialty  physicians  accounted  for  more  than  85  percent  of  that  group's 
payments;  6  percent  of  obstetrics-anesthesiology  physicians  accounted  for  more  than  85 
percent  of  that  group's  payments;  and  7.8  percent  of  the  surgical  physicians  accounted  for 
75  percent  of  that  group's  payments.7 

*  In  Los  Angeles,  0.6  percent  of  doctors  in  a  four-year  period  accounted  for  10  percent  of 
all  claims  and  30  percent  of  all  payments.8 

*  A  1991  study  of  physicians  covered  by  the  primary  physician-owned  insurer  in  Tennessee 
found  "a  disproportionately  small  number  of  doctors  are  responsible  for  a 


6  "Medicine  On  Trial:  The  Malpractice  Crisis,"  Orlando 
Sentinel,   series  beginning  April  13,  1986. 

7  Sloan,  et.al.,  Medical  Malpractice  Experience  of  Physicians: 
Predictable  or  Haphazard?.  262  J. A.M. A. ,  1989. 

8  Schwartz  &  Komesar,  Doctors.  Damages  and  Deterrence.  298  New 
Eng.  J.  Med.,  1987. 
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disproportionately  large  frequency  and  severity  of  lawsuits."9 

*  In  Pennsylvania,  one  percent  of  physicians  accounted  for  25  percent  of  losses  paid  over 
a  ten  year  period.10 

*  A  1987  study  of  Cook  County,  Illinois  found  two  percent  of  all  physicians  practicing  in 
the  county  were  defendants  in  36  percent  of  all  medical  negligent  litigation  filed  since 
1973.11 

*  A  1987  Public  Citizen  study  found  that  "7.5  percent  of  all  practicing  physicians  in  Texas 
are  responsible  for  65  percent  of  the  reported  claims  filed  between  1978-1984".12 

An  increase  in  disciplinary  actions  against  these  recidivist  doctors  would  substantially 
decrease  the  incidence  of  malpractice  across  the  country.  However,  evidence  compiled  by  the 
Public  Citizen  Health  Research  Group  shows  that,  in  general,  negligent  and  incompetent  doctors 
are  rarely  disciplined  or  removed  from  practice.  According  to  the  report  "Comparing  State 
Medical  Boards,"  published  by  the  Health  Research  Group,  at  most,  about  0.5  percent  of  the 
nation's  doctors  face  any  sanctions  at  all  from  their  state  medical  boards  each  year.  The  report 
found  that  in  1991,  only  3.44  serious  disciplinary  actions  (license  revocations  or  suspensions, 
probation,  surrender  of  license,  loss  of  privileges,  and  limitations  or  restrictions  of  privileges) 


9  Schmidt,  Windsor  C. ,  et.al.,  "Factors  Asociated  with 
Medical  Malpractice:  Result  from  a  Pilot  Study",  The  Journal  of 
Contemporary  Health  Law  and  Policy,  Volume  7,  Catholic  University 
of  America,  1991. 

10  Hofflander  and  Nye,  "Medical  Malpractice  Insurance  in 
Pennsylvania,"  Management  Analysis  Center,  1985. 

11  Miller,  Natalie,  et.al.,  "Medical  Malpractice:  Crisis  of 
Litigation  or  Crisis  of  Negligence?"  Health  Resources  Inc.,  1987. 

12  "Medical  Malpractice  in  Texas:  Are  We  Covering  Up  the 
Symptoms  Instead  of  Curing  the  Disease?"  Public  Citizen,  compiled 
from  reports  by  the  Texas  State  Board  of  Medical  Examiners,  1987. 
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were  taken  per  1,000  physicians  nationwide.13  This  is  equivalent  to  2,013  such  actions  in  all 
of  1991  -  a  pittance  compared  to  the  150,000  -  300,000  who  are  injured  or  killed  each  year  in 
hospitals  as  a  result  of  medical  negligence.  (I  would  like  to  submit  this  report  for  the  record  of 
today's  hearing.) 

What  is  more,  according  to  another  report  by  the  Health  Research  Group,  10.289 
Questionable  Doctors,  the  number  of  serious  disciplinary  actions  taken  by  state  medical  boards 
decreased  between  1991  and  1992.  In  addition,  in  cases  of  negligent,  substandard  or  incompetent 
care,  69.9  percent  of  physicians  were  given  sanctions  that  allowed  them  to  continue  practicing, 
and  about  which  most  of  their  patients  were  unaware.  At  a  minimum,  the  public  must  be  made 
aware  of  doctors  who  have  been  sanctioned  for  negligence  or  incompetence  so  consumers  can 
protect  themselves  by  avoiding  those  doctors,  or  paying  particularly  close  attention  to  the  quality 
of  care  they  receive  from  those  providers. 

In  general,  the  types  of  actions  taken  by  state  licensing  boards  do  not  address  the  issue 
of  poor  quality  care  due  to  medical  negligence.  Instead,  most  states  focus  attention  on  physicians 
with  drug  and  alcohol  problems,  occurrences  that  are  easier  to  define  and  identify  than  incidents 
of  negligent  conduct  The  fact  that  most  states  fail  to  exert  the  maximum  possible  effort  to 
discipline  negligent  doctors  is  one  of  the  most  serious  threats  to  the  health  of  American  patients, 
and  a  major  reason  why  the  legal  system  is  so  important  as  an  adjunct  to  state  regulatory  actions. 


13  VanTuinen,  Ingrid,  McCarthy,  Phyllis,  Wolfe,  M.D.,  Sidney 
M.  and  Barne,  Alana,  "Comparing  State  Medical  Boards,"  Public 
Citizen  Health  Research  Group,  January,  1993. 
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RESTRICTING  VICTIMS'  RIGHTS  WONT  HELP  THE  HEALTH  CARE  CRISIS 
Limiting  legal  rights  will  not  lower  health  care  costs. 

The  U.S.  health  care  system  is  failing  fast  The  U.S.  spent  $838.5  billion  on  health  are 
in  1992,  and  without  significant  reform,  that  figure  is  expected  to  exceed  $1  trillion  by  1994. 
This  represents  nearly  14  percent  of  the  gross  national  product,  up  from  11.6  percent  in  1989. 
Despite  these  massive  expenditures,  the  U.S.  ranks  12th  worldwide  in  life  expectancy;  21st  in  the 
number  of  deaths  of  children  under  age  5;  and  22nd  in  infant  mortality.  Furthermore,  between 
37  million  and  48  million  Americans  have  no  health  insurance  at  all. 

In  order  to  avert  disaster,  this  nation  must  reduce  health  care  costs.  Studies  by  the  U.S. 
General  Accounting  Office,  Physicians  for  a  National  Health  Program,  and  Public  Citizen  show 
a  potential  savings  in  administrative  costs  between  $60  and  $135  billion  if  the  U.S.  adopts  a 
single-payer  health  care  plan  similar  to  the  system  in  Canada.  By  redirecting  this  wasteful 
administrative  spending  to  health  care,  the  U.S.  could  provide  universal  coverage  for  all 
Americans  without  spending  more  money  on  health  care  than  we  do  today. 

Rather  than  endorse  this  sensible  and  humane  program,  the  American  Medical  Association 
claims  that  placing  restrictions  on  victims'  rights  will  lower  costs  and  increase  access  to  health 
care.  Even  if  this  were  true,  it  would  be  unfair  and  cruel  to  cure  the  problems  in  the  health  care 
system  on  the  backs  of  injured  victims.  In  fact,  however,  limiting  legal  rights  will  not  result  in 
a  cost  savings  in  the  health  care  system. 

Medical  malpractice  costs  are  a  minuscule  fraction  of  overall  health  care  costs.  According 
to  a  report  by  the  National  Insurance  Consumer  Organization,  in  1992,  total  medical  malpractice 
insurance  premiums  paid  by  doctors  and  hospitals  were  $4.1  billion,  while  total  health  care  costs 
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were  $838.5  billion.14  This  means  that  medical  malpractice  premiums  in  1992  represented 
less  than  0.5  percent  of  total  health  care  costs.  Contrast  this  with  the  administrative  costs  of 
the  system,  estimated  to  range  from  10  percent  to  25  percent  of  health  care  costs,  or  with 
doctors'  income,  estimated  to  make  up  about  15  percent  of  total  costs.  Furthermore,  malpractice 
premiums  have  remained  stable  for  the  last  six  years,  going  from  $4.0  billion  in  1987  to  $4.1 
billion  in  1992.  In  contrast,  national  health  expenditures  increased  52.9  percent  in  that  same  time 
period.15 

Malpractice  premiums  also  make  up  only  a  small  part  of  most  doctors'  expenses. 
According  to  American  Medical  Association  figures,  in  1989,  professional  liability  insurance 
premiums  accounted  for  only  4.9  percent  of  revenues  for  the  typical  physician  practice.16  The 
largest  expense  was  for  nonphysician  employee  wages.  That  same  year,  the  nation's  largest 
medical  malpractice  insurer  lowered  its  rates  in  34  states.17  And  while  insurance  rates  decreased 
in  1989,  the  average  income  of  physicians  increased  by  almost  8  percent  that  year,  far  more  than 
the  4.6  percent  rate  of  inflation.  The  increase  brought  doctors'  incomes  to  $155,000,  an  increase 
of  $11,100  over  1988.18   The  high  cost  of  health  care  cannot  be  blamed  on  the  small  costs  of 


14  "Medical    Malpractice    Insurance    1985-1991    Calendar  Year 
Experience,"  National  Insurance  Consumer  Organization,  March,  1993  . 

15  "Analysis  of  1992  Commerce  Department  Health  Expenditure 
Data,"  Public  Citizen  Health  Research  Group,  December  29,  1992. 

16  Gonzalez,    Martin    L.,     Socioeconomic    Characteristics  of 
Medical  Practice  1990/1991.  American  Medical  Association,  p. 22. 

17  "Biggest   Malpractice   Insurer  Cuts   Rates    in   34  States," 
Liability  Week.  Volume  4,  No.  16,  April  17,  1989. 

18  "Doctors'    Average   Income  Reaches   $155,000,"    Federal  and 
State  Insurance  Week,  December  14,  1990. 
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protecting  victims  from  negligent  physicians. 

Finally,  the  medical  malpractice  system  may  actually  save  money  in  the  health  care 
system  because  of  its  deterrent  effect  According  to  Patricia  Danzon  of  the  Wharton  School,  "...if 
the  number  of  negligent  injuries  is,  generously,  20  percent  lower  than  it  otherwise  would  be 
because  of  the  incentives  for  care  created  by  the  malpractice  system,  the  system  is  worth 
retaining,  despite  its  costs."19 

Limiting  legal  rights  will  not  increase  access  to  medical  care. 

The  AMA  claims  that  the  medical  malpractice  system  is  driving  doctors  from  the 
profession,  limiting  access  to  medical  services  for  consumers.  In  particular,  they  claim  that 
specialists,  such  as  obstetrician/gynecologists,  are  leaving  their  specialties  because  of  lawsuits. 
The  facts  do  not  support  these  claims. 

Out  of  the  15  states  that  have  the  highest  number  of  doctors  per  100,000  people,  only  5 
have  enacted  liability  restrictions  similar  to  the  AMA-backed  plan  ~  Maryland,  California, 
Hawaii,  Florida  and  Minnesota.  Between  1980  and  1990,  4  out  of  these  5  went  down  in  their 
ranking  for  number  of  doctors  per  100,000  people  as  compared  to  the  rest  of  the  country  ~  only 
Maryland  did  not  go  down,  but  stayed  the  same  at  number  3.  In  contrast,  five  out  of  the  ten 
states  without  liability  restrictions  went  up  in  the  rankings.20  (See  Table  1  in  appendix) 
Clearly,  where  states  have  placed  limits  on  legal  rights,  the  number  of  doctors  practicing  has  not 

19  Danzon,  Patricia  M. ,  Medical  Malpractice:  Theory,  Evidence, 
and  Public  Policy,  Harvard  University  Press,  1985. 

20  Physician  Characteristics  and  Distribution  in  the  U.S.. 
American  Medical  Association,  Chicago,  Illinois,  1981  and  1992 
editions. 
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increased. 

A  close  look  at  two  jurisdictions  with  very  different  medical  malpractice  rules  -- 
California  and  the  District  of  Columbia  -  further  illustrates  this  point  In  1990,  Washington,  DC, 
which  has  never  limited  medical  malpractice  laws,  had  the  highest  per  capita  ratio  in  the  nation, 
with  658  doctors  for  every  100,000  people.  In  1980,  the  District  also  ranked  first,  with  576 
doctors  per  100,000  people.  California,  which  adopted  the  AMA's  wish  list  of  liability  rules  in 
1975,  ranked  8th  in  the  country  with  only  272  doctors  per  100,000  people  in  1990.  In  1980, 
California  ranked  6th  in  the  country,  with  248  doctors  per  100,000  people  ~  a  drop  in  the 
rankings  of  2  within  10  years.21 

A  similar  examination  of  the  numbers  of  practicing  obstetrician/gynecologists  produces 
similar  results.  In  New  York  State,  which  has  not  adopted  the  AMA  plan,  the  number  of  ob/gyns 
increased  19.9  percent  between  1980  and  1990,  while  the  population  increase  by  2.1  percent 
During  that  same  period,  the  number  of  ob/gyns  in  California  increased  34.9  percent  while  the 
population  increased  by  22.4  percent22  If  California  had  the  same  rate  of  increase  as  New  York 
per  population,  its  number  of  ob/gyns  would  have  increased  212  percent 

The  New  York  State  Education  Department  conducted  a  ten-year  study  of  obstetricians 
in  New  York.  The  study  found  that  only  5  percent  or  one  out  of  20,  obstetricians  in  the  state 
discontinued  their  practice  or  changed  their  practice  specialty  between  1980  and  1990.  This 


21  Ibid. 

22  Ibid. 
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drop-out  rate  was  no  different  than  other  practice  specialties.23  The  reasons  obstetricians  cited 
for  changing  their  practice: 

*  long,  unpredictable  hours; 

*  burn-out;  and 

*  dissatisfaction  with  working  conditions. 

Injured  victims  rarely  bring  lawsuits. 

It  is  not  surprising  that  malpractice  costs  make  up  a  small  portion  of  health  care  costs, 
since,  on  the  whole,  Americans  rarely  use  the  courts  for  accident  compensation.  According  to 
a  1991  RAND  study,  only  3  percent  of  seriously  injured  victims  involved  in  accidents  not  related 
to  the  workplace  or  automobiles  file  a  liability  claim.24  An  earlier  Rand  study  concluded,  "At 
most,  one  in  ten  incidents  of  medical  malpractice  results  in  a  claim,  and  of  these,  less  than  half, 
or  one  in  25  receive  payment n25  Similarly,  the  1991  Harvard  Medical  Practice  study  estimated 
that  in  1984,  only  one  out  of  eight  negligently  injured  patients  filed  a  claim  to  recover 
damages.26  The  study  further  found  that  16  times  as  many  patients  suffered  an  injury  from 


23  "Physician  Supply  and  Characteristics  in  New  York  State 
1980-1990,"  the  State  Education  Department,  Bureau  of  Post 
Secondary  Research  &  Information." 

24  Hensler,  Deborah  R.,  et.al.,  Compensation  for  Accidental 
Injuries  in  the  United  States,  Rand  Corporation,  Institute  for 
Civil  Justice,  1991. 

25  Economic  Analysis  of  the  Medical  Malpractice  System,  the 
Rand  Corporation,  1983. 

26  Brennan,  Troyen,  et.al.,  "Incidence  of  Adverse  Events  and 
Negligence  in  Hospitalized  Patients:  Results  of  the  Harvard  Medical 
Practice  Study  I,  "  New  England  Journal  of  Medicine  324:370-6,  1991. 
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medical  negligence  as  there  were  patients  who  received  compensation  from  the  medical 
malpractice  system.  The  study  concluded,  "Our  problem  is  not  a  litigation  surplus,  but  a 
litigation  deficit  The  gap  between  torts  occurring  in  American  hospitals  and  torts  being  filed 
in  American  courts  is  far  greater  than  has  ever  been  supposed." 

Likewise,  a  1991  study  by  a  committee  within  the  American  Law  Institute  states: 
"Deserving  victims  with  legitimate  claims  continue  to  face  high  barriers  to  obtaining  tort 
redress."27  In  short,  few  victims  of  malpractice  ever  bring  a  liability  claim,  and  even  fewer 
receive  compensation  through  the  legal  system.  If  any  changes  are  made  to  the  malpractice 
system,  therefore,  the  modifications  should  seek  to  open  up  the  system  to  more  claims,  not  to 
make  it  even  more  difficult  to  bring  successful  lawsuits. 

Juries  are  not  biased  toward  plaintiffs,  and  jury  awards  are  not  excessive. 

Supporters  of  placing  caps  on  damage  awards  and  other  limits  on  the  malpractice  system 
often  claim  that  these  reforms  are  necessary  because  juries  tend  to  award  high  verdicts  to 
sympathetic  plaintiffs.  Once  again,  the  evidence  shows  otherwise. 

Duke  University  Law  School's  Medical  Malpractice  Project  recently  completed  a  study 
which  attempted  to  review  every  malpractice  suit  filed  in  North  Carolina  between  July  1,  1984 
and  June  30,  1987  ~  895  cases.  The  project  also  collected  information  on  more  than  300  other 
cases  filed  in  a  sample  of  North  Carolina  counties  between  July,  1987  and  December,  1990.  The 


27  "Reporters'  Study  on  Enterprise  Responsibility  for  Personal 
Injury, "  Approaches  to  Leaal  and  Institutional  Change.  Volume  II. 
The  American  Law  Institute,  1991  ("...the  views  in  the  Reporters' 
Study  have  not  been  considered  by  the  membership  and  do  not 
represent  the  position  of  the  Institute..."). 
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study  found  that  medical  malpractice  juries  are  not  consistently  pro-plaintiff,  nor  do  they  award 
excessive  damages.28 

According  to  the  study,  about  40  percent  of  the  cases  reviewed  were  terminated  without 
any  payment  to  the  plaintiff,  and  about  50  percent  were  settled.  Only  about  10  percent  of  the 
cases,  or  117  cases,  were  decided  by  a  jury. 

Out  of  the  117  cases  that  went  to  trial,  there  were  only  four  large  jury  awards,  ranging 
in  size  from  $750,000  to  $3.5  million  (subsequently  reduced  to  $2.9  million).  These  judgments 
were  awarded  in  cases  involving  severe  brain  damage,  permanent  paralysis  and  brain  damage, 
death  from  suffocation  by  an  intubation  tube  improperly  placed,  and  a  child  who  suffered  brain 
damage  at  birth.  The  study  found  that  the  average  damage  award  in  cases  that  plaintiffs  won  was 
$367,737.  But  this  number  was  much  inflated  by  the  four  large  awards  discussed  above.  The 
median  or  mid-point  award,  on  the  other  hand,  was  only  $36,500. 

The  Duke  study  also  found  that  juries  are  not  biased  in  favor  of  injured  patients.  In  the 
cases  that  went  before  a  jury,  the  plaintiff  prevailed  in  just  one  out  of  five.  Furthermore,  the 
juries  found  in  favor  of  defendants  in  18  out  of  19  cases  that  insurers  expected  to  win,  and  13 
out  of  17  cases  that  insurers  rated  as  questionable.  And  juries  even  ruled  against  plaintiffs  in  a 
majority  of  cases  --  six  out  of  1 1  ~  that  insurers  thought  they  would  lose.29 

A  group  of  researchers  evaluated  over  8,000  medical  malpractice  cases  filed  in  New 
Jersey  between  1977  and  1992  and  made  a  similar  finding:  "unjustified  payments  in  medical 


28  Kfj-^g  unfair  Criticism  of  Medical  Malpractice  Juries,  "  Neil 
Vidmar,  Judicature,  October /November ,  1992. 

29  "Still  Warring  Over  Medical  Malpractice, "  Kenneth  Jost,  ABA 
Journal,  May,  1993. 
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malpractice  cases  are  probably  uncommon."30  The  study  found  that*  out  of  the  976  cases  that 
went  to  trial,  plaintiffs  prevailed  only  24  percent  of  the  time.  Furthermore,  payments  were  made 
in  91  percent  of  the  cases  where  the  doctor's  conduct  was  deemed  indefensible  by  the  insurance 
company,  and  in  59  percent  of  the  cases  where  the  conduct  was  deemed  unclear.  Plaintiffs 
received  payment  in  only  21  percent  of  the  cases  where  the  insurers  deemed  the  doctor's 
behavior  defensible.  But  the  authors  of  the  study  noted  that  some  of  those  payments  were  also 
justified,  because  evidence  of  the  doctor's  mistakes  came  out  during  the  course  of  the  case,  after 
the  insurance  company  had  reviewed  it 

Other  studies  have  come  to  similar  conclusions.  A  U.S.  General  Accounting  Office  study 
found  that  the  median  malpractice  payment  in  1984  was  $18,000,  and  that  69  percent  of  victims 
received  less  than  $50,000."  Furthermore,  the  study  found  that  any  increases  in  settlements 
could  be  attributed  to  the  rise  in  health  care  costs.  According  to  the  report,  between  1981  and 
1984,  the  average  malpractice  verdict  increased  at  an  annual  rate  of  3.9  percent,  yet  health  care 
costs  increased  11.8  percent 

In  summary,  malpractice  insurance  premiums  represent  less  than  one  percent  of  the 
nation's  health  care  bill.  Experience  shows  that  enacting  liability  restrictions  does  not  increase 
the  number  of  doctors  practicing  medicine.  This  is  not  surprising  since  fewer  than  ten  percent 
of  malpractice  victims  ever  even  bring  a  liability  claim  to  recover  their  losses,  and  only  a  fraction 
of  these  claims  are  successful  Furthermore,  jury  awards  and  settlements  in  malpractice  cases 

30  "The  Influence  of  Standard  of  Care  and  Severity  of  Injury 
on  the  Resolution  of  Medical  Malpractice  Claims,  ■  Taragin,  MD,  MPH, 
Mark    I.,  et.al..  Annals  of  Internal  Medicine.  1992;117:780-784. 

31  U.S.  General  Accounting  Office,  Medical  Malprac t  ice : 
Characteristics  of  Claims  Closed  in  1984.  April,  1989. 
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are  not  excessive,  are  not  increasing  at  a  high  rate,  and  juries  generally  find  for  defendants  when 
physician's  care  has  met  expected  standards. 

Finally,  it  has  been  estimated  that  the  malpractice  system  helps  reduce  malpractice  costs 
by  about  10  percent  because  of  the  incentives  in  the  system  that  prevent  malpractice  from 
occurring.32  Therefore,  restricting  the  medical  malpractice  system  could  increase  overall  costs 
by  reducing  these  incentives  and  increasing  the  incidence  of  malpractice.  And  it  must  be 
remembered  that  placing  limits  on  victims'  rights  to  recover  from  negligent  doctors  will  not 
eliminate  those  costs.  Restricting  victims'  legal  rights  will  merely  shift  the  costs  of  malpractice 
to  the  health  care  system  and  to  taxpayers. 

DEFENSIVE  MEDICINE 

"Defensive  medicine"  has  never  been  objectively  defined  or  quantified,  and  its  causes  have 
not  been  identified. 

Advocates  of  limiting  victims'  rights  to  sue  argue  that  it  is  not  just  insurance  premiums 
that  make  the  medical  malpractice  system  expensive.  They  claim  that  "defensive  medicine"  - 
medical  practices  that  are  not  in  the  best  interest  of  the  patient,  but  are  performed  to  avoid 
liability  -  is  driving  up  health  care  costs.  But  even  the  AMA's  own  sources  admit  that  it  is 
virtually  impossible  to  measure  the  amount  of  "defensive  medicine"  that  exists,  or  to  precisely 
identify  its  cause.  So-called  "defensive  medicine"  may  simply  be  good,  careful  medicine.  In 
addition,  much  care  labeled  "defensive  medicine"  may  be  the  result  of  physician  self-dealing  - 
profitable  referrals  for  testing  at  facilities  in  which  the  doctor  has  a  financial  stake. 

32  Hoff lander,  Alfred  E.  and  Nye,  Blaine  R.,  "Medical 
Malpractice  in  Pennsylvania,"  Management  Analysis  Center,  Inc., 
1985,  p.xxiii. 
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Moreover,  there  is  no  evidence  that  performing  unnecessary  tests  and  extra  procedures 
will  prevent  doctors  from  being  successfully  sued  for  malpractice.  In  fact,  it  will  probably 
increase  their  chances  of  a  lawsuit  First,  performing  unwarranted  medical  procedures  is  itself 
a  form  of  medical  malpractice.  Second,  medical  malpractice  lawsuits  are  most  often  brought 
because  of  adverse  outcomes  from  a  procedure  that  was  performed,  rather  than  because  a  doctor 
failed  to  take  a  particular  action.  Finally,  a  recent  survey  of  doctors  who  have  never  been  sued 
concluded  that  forging  a  strong  doctor-patient  relationship  is  the  best  way  to  avoid  a  malpractice 
action.33 

In  1990,  the  Texas  Medical  Association  invited  doctors  who  had  practiced  at  least  20 
years  without  a  malpractice  lawsuit  to  explain  how  they  handle  their  relationships  with  their 
patients.  Over  200  doctors  responded,  and  almost  all  of  them  focused  on  improving 
communication  with  patients  as  the  key  to  avoiding  lawsuits.  The  doctors  made  the  following 
recommendations  to  avoid  being  sued: 

*  Develop  close  and  friendly  relationships  with  patients; 

*  Respect  the  patient's  dignity; 

*  Respect  the  patient's  privacy; 

*  Listen  patiently; 

*  Be  available  and  return  phone  calls  promptly; 

*  Be  polite; 

*  Be  on  time; 

*  Keep  patients'  expectations  in  line,  prepare  them  for  any  eventuality; 

*  Have  the  patient  join  in  decision-making; 

*  Be  straight  forward  about  accidents  and  bad  results  ~  never  lie  or  coverup; 

*  Document  every  stage  of  treatment; 

*  B  sensitive  about  billing  practices; 

*  Avoid  obvious  high-risk  situations,  such  as  cases  you  are  not  fully  trained  or  equipped 
to  handle,  patients  whose  personalities  clash  with  yours,  and  patients  who  are  unhappy 
with  your  treatment;  and 


33  Mangels,  Linda  S.,  Ph.D.,  "Tips  from  Doctors  Who've  Never 
Been  Sued,"  Medical  Economics.  February  18,  1991. 
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*       Treat  the  patient  as  you  would  like  to  be  treated. 

Even  if  we  accept  the  AMA's  claims  about  the  costs  and  causes  of  "defensive  medicine," 
curbing  malpractice  rights  will  save  very  little  money  in  the  health  care  system.  According  to  a 
recent  study  released  by  the  National  Liability  Reform  Coalition,  a  group  backed  by  the  AMA 
and  other  medical  groups,  "comprehensive"  restrictions  on  the  rights  of  medical  malpractice 
victims  will  save  only  between  $4  and  $9  billion  per  year.  If  you  add  those  savings  to 
malpractice  premiums,  at  most  limiting  the  malpractice  system  would  save  between  $9  and  $14 
billion  per  year  -  or  between  1.125  percent  and  1.75  percent  of  total  health  care  costs.34 

But  more  important,  the  Coalition-backed  study  admits  that  their  defensive  medicine 

numbers  are  based  on  assumptions  about  the  causes  and  prevalence  of  defensive  medicine  and 

about  physician  behavior  that  have  not  been  proven.  The  report  states  in  the  conclusion: 

"...defensive  medicine  is  a  difficult  concept  to  define.  There  are  a  variety  of  reasons  why 
a  physician  might  perform  services  that  are  not  warranted,  including  financial  incentives, 
patient  expectations,  and  lack  of  current  clinical  information.  The  wide  range  of  potential 
motives,  which  are  also  likely  to  overlap  in  many  cases,  maicy  it  virtually  impossible  to 
isolate  the  contribution  of  defensive  medicine  costs."  (Emphasis  added.) 

In  an  earlier  study  using  physician  surveys,  the  American  Medical  Association  estimated 

that  "defensive  medicine"  cost  $20  billion  in  1988.  The  Physician  Payment  Review  Commission 

has  refuted  this  and  other  figures,  however,  saying,  "Studies  that  use  physicians'  estimates  of  the 

amount  of  defensive  medicine  they  practice  are  not  sufficiently  reliable  to  make  quantitative 

estimates."35 


"•Estimating  the  Costs  of  Defensive  Medicine, ■  Lewin-VHI, 
Inc.,  January  27,  1993. 

35  Physician  Payment  Review  Commission,  Annual  Report  to 
Congress .  1991. 
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One  reason  it  is  so  difficult  to  quantify  the  costs  of  "defensive  medicine"  is  that  there  is 
no  single  definition  of  the  term.  Depending  on  the  definition,  "defensive  medicine"  may  actually 
be  better  medicine.  Measures  that  physicians  take  in  response  to  the  threat  of  malpractice 
include:  telling  patients  more  about  risks,  keeping  better  patient  records,  obtaining  more 
consultations,  taking  better  initial  histories  from  patients,  scheduling  more  followup  visits, 
providing  more  preventive  services,  studying  the  professional  literature  more  regularly,  attending 
more  continuing  medical  education  courses  and  improving  communication  with  their  patients.36 
Certainly  these  practices  could  improve  the  quality  of  care  and  thereby  reduce  negligence  and 
injury.  And  preventing  costly  injuries  saves  the  health  care  system  money. 

Determining  the  causes  of  "defensive  medicine"  has  proved  equally  elusive.  We  have 
found  no  empirical  evidence  that  the  liability  system  is  responsible  for  a  substantial  amount  of 
costly  or  unnecessary  medical  practices.  Two  studies  from  1991  indicate  that  these  kinds  of 
practices  are  caused  by  a  very  different  motivation  -  the  profit  motive. 

A  1991  study  by  the  state  of  Florida  found  that  physicians  in  that  state  own  the  vast 
majority  of  certain  health  care  facilities,  and  that  these  ownership  arrangements  have  led  doctors 
to  order  unnecessary  tests  and  questionable  treatments  in  order  to  increase  their  profits.37  The 
report,  commissioned  by  the  Florida  Health  Care  Cost  Containment  Board,  found  that  at  least  40 
percent  of  the  practicing  doctors  in  the  state  have  invested  in  facilities  to  which  they  can  refer 
patients.  In  the  case  of  diagnostic-imaging  centers,  the  study  found  that  doctors  own  93  percent 


36  Physician  Payment  Review  Commission,  Annual  Report  to 
Congress,  1991. 

37  Suplee,  Curt,  "Florida  Reviews  Ownership  of  Clinics,"  The 
Washington  Post.  August  9,  1991. 
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of  such  facilities.  In  addition,  the  study  reported  that  the  number  of  tests  per  patient  is  almost 
twice  as  great  in  doctor-owned  labs  than  in  those  not  owned  by  doctors.  Likewise,  the  average 
per  patient  charge  in  a  joint  venture  facility  was  more  than  twice  the  charge  in  a  non-joint 
venture  lab. 

The  Consumer  Federation  of  America  reported  similar  findings  in  their  study  of  doctor 
ownership  of  diagnostic  testing  facilities.  The  report  concluded,  The  rapid  spread  of  physician 
ownership  of  diagnostic  testing  facilities  is  a  much  more  likely  cause  of  rising  diagnostic  costs 
than  defensive  medicine."3*  The  report  found  that  physicians  own  or  have  compensation 
arrangements  with  one-third  to  one-half  of  all  clinical  laboratories.  In  the  field  of  Magnetic 
Imaging  Centers,  physician  ownership  was  found  to  exceed  50  percent  The  study  also  reported: 

*  Compared  to  tests  ordered  at  independent  labs,  self-dealing  physicians  ordered  34  to  96 
percent  more  tests; 

*  Prices  are  2  to  38  percent  higher  at  physician-owned  labs  than  at  independent  labs; 

*  The  total  bill  was  25  to  125  percent  higher  for  physician-owned  labs. 

Before  victims  are  forced  to  give  up  their  legal  rights  in  the  name  of  reducing  so-called 
"defensive  medicine,"  the  economic  incentives  inherent  in  joint  venture  medical  facilities  owned 
by  doctors  must  be  reduced  or  eliminated.  Until  the  profit  motive  is  removed  from  such  medical 
practices,  controlling  the  prevalence  of  unnecessary  and  expensive  medical  procedures  will  be 
impossible. 

The  Congressional  Budget  Office  (CBO)  has  also  found  that  changing  medical  malpractice 
laws  is  unlikely  to  reduce  the  amount  of  "defensive  medicine."  In  1992  testimony  before  the 

38  Cooper,  Mark  N.,  "Physician  Self-Dealing  for  Diagnostic 
Tests  in  the  1980s:  Defensive  Medicine  vs.  Offensive  Profits, ■ 
Consumer  Federation  of  America,  October,  1991. 
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House  Ways  and  Means  Committee,  CBO  concluded39: 

"Moreover,  if  the  system  of  medical  malpractice  liability  were  modified,  the  resulting 
change  in  national  health  expenditures  would  be  uncertain,  and,  if  any  reductions 
occurred,  their  magnitude  would  probably  be  small.  In  fact,  much  of  the  care  that  is 
commonly  dubbed  "defensive  medicine"  would  probably  continue  to  be  provided  for 
reasons  other  than  concerns  about  malpractice.  Finally,  any  reductions  generated  by  a 
different  malpractice  system  might  be  offset  by  an  increase  in  other  medical  services  ~ 
including  high-risk  ones  -  either  for  therapeutic  reasons  or  as  a  reponse  to  reductions  in 
physicians'  income." 

The  Office  of  Technology  Assessment  is  currently  conducting  a  study  of  defensive 
medicine  that  should  be  concluded  next  year.  Given  the  dearth  of  other  reliable  information  on 
"defensive  medicine,"  it  would  be  premature,  at  best,  to  pass  legislation  aimed  at  this  problem 
before  the  OTA  has  issued  its  report. 


CALIFORNIA'S  MICRA:  A  FAILED  EXPERIMENT 

The  AMA  has  stated  that,  "the  most  effective  means  of  controlling  medical  liability  costs 
yet  devised  is  a  set  of  reforms  adopted  in  California  (the  Medical  Injury  Compensation  Reform 
Act  of  1975  -  MICRA)."40  The  AMA  is  promoting  MICRA  as  the  model  for  federal  restrictions 
on  medical  malpractice  laws.  MICRA  consists  of  four  key  provisions: 
(i)  a  $250,000  cap  on  pain  and  suffering  damages;  (ii)  mandatory  periodic  payments;  (iii) 
allowing  the  jury  to  hear  evidence  of  the  victim's  insurance  coverage;  and  (iv)  capping  plaintiffs 
attorneys'  fees.  President  Clinton's  health  care  plan  adopts  a  version  of  three  out  of  the  four 


39  CBO  Testimony,  Statement  of  Robert  D.  Reischauer,  Director, 
Congressional  Budget  Office,  before  the  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  March  4,  1992. 

40  "Medical  Liability  Talking  Points,"  memo  from  the  American 
Medical  Association,  June  15,  1993. 
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MICRA  provisions  -  only  the  cap  on  damages  is  not  included. 

A  review  of  California's  health  care  system  shows  that  the  AMA,  and  President  Clinton, 
are  just  plain  wrong  -  MICRA  has  not  reduced  health  care  costs  or  increased  access  to  health 
care  in  California.  Instead,  the  law  has  provided  a  windfall  for  insurance  companies,  as  well  as 
physicians  and  hospitals  guilty  of  malpractice,  at  the  expense  of  their  innocent  victims. 

A  recent  study  of  MICRA' s  effects  by  a  citizens'  group  in  California  found41: 

*  Health  care  costs  in  California  rose  533  percent  since  the  passage  of  MICRA,  growing 
faster  than  the  inflation  rate  in  California.  Since  1985,  the  California  Medical  Consumer 
Price  Index  (CPI)  has  grown  nearly  twice  as  fast  as  the  inflation  rate; 

*  Since  1975,  California's  medical  CPI  has  grown  faster  than  the  nation's,  and  the  rate  of 
growth  in  California  is  accelerating  compared  to  the  nation; 

*  From  1986-1990,  the  amount  insurance  companies  paid  out  in  awards  for  medical 
malpractice  lawsuits  in  California  averaged  only  0.53  percent  of  total  health  expenditures 
each  year.  This  was  only  0.14  percent  lower  than  the  payout  rate  for  the  nation  as  a 
whole.  If  the  savings  in  California  were  applied  nationally  for  calendar  year  1991,  the 
entire  nation  would  have  saved  approximately  $1  billion  in  malpractice  payouts  -  a 
negligible  amount  compared  to  the  $741  billion  spent  on  health  care  that  year. 

*  Industry  profits  from  medical  malpractice  insurance  in  California  are  far  higher  than  in 
the  nation  as  a  whole.  Profits  rose  from  20  percent  of  premiums  in  1988  to  40  percent 
of  premiums  in  1990,  while  the  national  rate  rose  from  8.2  percent  to  29.4  percent 

*  Medical  malpractice  premiums  paid  in  California  are  a  slightly  higher  percentage  of  the 
state's  health  care  bill  compared  to  the  nation  as  a  whole,  despite  MICRA.  Between  1976 
and  1991,  malpractice  liability  insurance  premiums  in  California  averaged  0.86  percent 
of  the  total  cost  of  health  care.  Nationally,  such  premiums  averaged  0.69  percent  of  the 
total  cost  of  health  care,  0.17  percent  lower  than  California.  Both  statistics  demonstrate 
that  the  price  of  malpractice  premiums  paid  in  California  and  the  nation  is  a  small 
fraction  -  less  than  one  percent  -  of  the  cost  of  the  health  care  system. 

*  Comparisons  between  malpractice  premiums  and  payouts  in  California  and  the  nation 
show  that  insurers  have  not  passed  through  to  policyholders  (i.e.,  doctors  and  hospitals) 
the  savings  that  resulted  from  the  reduction  in  losses  since  the  mid- 1 980' s.  In  California, 


41  Rosenfiled,  Harvey,  "California's  MICRA:  Profile  of  a  failed 
Experiment  in  Tort  Law  Restrictions, ■  Voter  Revolt,  June,  1993. 


25 


385 


losses  dropped  38  percent  between  1988  and  1990,  while  premiums  fell  only  9  percent 
Nationally,  Josses  fell  31  percent  from  1988  to  1990,  while  premiums  fell  only  3  percent 
(I  would  like  to  submit  this  study,  "California's  MICRA:  A  Failed  Experiment  in  Tort 
Law  Restrictions,"  for  the  record  of  today's  hearing.) 

Furthermore,  according  to  the  General  Accounting  Office,  in  1990,  California  had  the 


second  highest  per 


capita  health  care  costs  in  the  nation.42  In  other  words,  a  review  of  medical 
malpractice  and  health  care  costs  under  MICRA  shows  that  where  medical  malpractice  insurance 
payouts  have  been  reduced,  insurers  have  not  passed  most  of  those  savings  to  their  insureds,  but 
instead,  have  pocketed  the  difference  in  excessive  profits.  Where  insurers  have  passed  savings 
onto  doctors  and  hospitals,  California's  high  health  care  costs  show  that  those  savings  have  not 
been  passed  onto  consumers  in  the  form  of  lower  health  care  costs. 

As  previously  mentioned,  California's  MICRA  also  has  not  increased  the  number  of 
doctors  practicing  in  the  state.  In  1990,  California  ranked  8th  in  the  country  for  number  of 
doctors  per  100,000  people,  behind  six  states  without  MICRA-style  laws.  In  1980,  California 
ranked  6th  in  the  nation.43 

Finally,  we  have  found  no  evidence  that  "defensive  medicine"  is  practiced  less  frequently 
in  California.  In  fact  an  analysis  of  the  rate  of  Caesarean  sections  performed  in  California 
indicates  that  the  state  is  no  different  than  the  rest  of  the  country.  Caesarean  sections  are 
considered  to  be  a  prime  example  of  "defensive  medicine"  because  they  are  widely-acknowledged 
to  be  over-utilized  and  are  popularly  believed  to  reflect  physicians'  fears  of  malpractice. 


42  "Health  Care  Spending;  Nonpolicy  Factors  Account  for  Most 
State  Differences,"  General  Accounting  Office,  February,  1992. 

43  "Physician  Characteristics  and  Distribution  in  the  U.S.," 
American  Medical  Association,  Chicago,  Illinois,  1981  and  1992 
editions . 
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Between  1985  and  1990,  California  averaged  23.8  Caesarean  sections  per  hundred  deliveries;  the 
U.S.  as  a  whole  averaged  23.9  during  that  same  time  period.  In  1990,  California  averaged  22.7 
Caesareans  per  hundred  deliveries,  while  the  U.S.  averaged  23.5  -  a  difference  of  less  than  one 
Caesarean  per  hundred  deliveries.44 

THE  MEDICAL  MALPRACTICE  PROVISIONS  OF  PRESIDENT  CLINTON'S  "HEALTH 
SECURITY  ACT 

National  health  care  reform  presents  the  federal  government  with  a  unique  opportunity 
to  address  the  epidemic  of  death  and  injury  caused  by  negligent  medical  care.  Thus,  were  pained 
to  see  that  the  "Health  Security  Act"  proposed  by  President  Clinton  does  almost  nothing  to 
prevent  and  punish  medical  malpractice.  Instead,  the  bill  adopts  most  of  the  key  provisions  of 
California's  MICRA,  and  in  some  respects,  goes  even  further  than  MICRA  to  restrict  victims' 
rights. 

I.       Alternative  Dispute  Resolution  Mechanisms  (Section  5302) 

Section  5302  requires  each  regional  alliance  plan  and  corporate  alliance  plan  to  adopt  an 
alternative  dispute  resolution  (ADR)  mechanism  from  the  alternatives  developed  by  the  National 
Health  Board.  Permissible  ADR  methods  include  arbitration,  mediation,  and  early  offers  of 
settlement  The  bill  allows  plan  enrollees  to  go  to  court  if  they  are  dissatisfied  with  the 
determination  reached  in  the  ADR. 

ADR  can  be  a  valuable  and  efficient  tool  in  the  resolution  of  civil  claims,  including 
medical  malpractice  claims.  However,  the  effectiveness  of  any  ADR  system  depends  on  its 

44  Rosenfield,  Harvey,  "California's  MICRA:  Profile  of  a  Failed 
Experiment  in  Tort  Law  Restrictions,"  Voter  Revolt,  June,  1993. 
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ability  to  resolve  claims  in  a  fair,  efficient  and  neutral  fashion.  Unfortunately,  section  5302  fails 
to  meet  tins  test 

First,  although  the  bill  provides  for  nonbinding  ADR,  the  mandatory  nature  of  the 
provision  creates  an  additional  layer  of  bureaucracy  for  a  medical  malpractice  victim  to  maneuver 
before  he  or  she  can  get  to  court,  increasing  both  cost  and  delay  in  a  process  that  is  intended  to 
decrease  time  and  cost  If  attorneys  require  payment  up  front  to  cover  the  additional  costs  of  the 
ADR,  it  could  put  litigation  out  of  reach  for  moderate  and  low-income  victims. 

Second,  the  bill  gives  the  health  plans  the  job  of  choosing  and  implementing  an  ADR 
from  a  list  developed  by  the  National  Health  Board.  This  is  unacceptable.  Medical  malpractice 
ADR  procedures  must  not  be  established  and  administered  by  the  health  plans  themselves,  since 
the  health  plans  will  have  an  interest  on  the  side  of  the  defendants  in  most  malpractice  cases. 

Third,  the  ADR  mechanism  should  be  court-annexed,  in  order  to  provide  the  usual 
protections  of  the  judicial  system  of  neutralizing  the  imbalances  between  the  parties  and 
providing  an  impartial  judge  who  is  guided  by  substantive  law. 

Finally,  the  ADR  mechanism  must  provide  for  a  reasonable  period  of  discovery.  Without 
discovery,  it  is  virtually  impossible  to  prove  a  medical  malpractice  case,  since  almost  all  of  the 
relevant  information  is  in  the  hands  of  the  defendants, 
n.      Certificate  of  Merit  (Section  5303) 

Section  5303  requires  a  malpractice  claimant  to  submit  an  affidavit  and  a  written  report 
from  a  medical  specialist  attesting  that  there  is  a  "reasonable  and  meritorious  cause"  for  the  filing 
of  a  malpractice  action. 
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A  certificate  of  merit  requirement  is  a  measure  mat,  if  drafted  properly,  can  help  ensure 
that  only  meritorious  malpractice  claims  are  filed.  Unfortunately,  the  provision  in  the  Clinton 
bill  is  overly  burdensome  and  too  vague,  leading  to  confusion,  and  in  the  worst  case,  the  inability 
to  file  a  meritorious  claim. 

First,  the  bill  does  not  state  whether  the  "qualified  medical  specialist"  must  be  publicly 
identified,  or  whether  the  specialist  will  be  immune  from  liability  resulting  from  preparation  of 
the  written  opinion.  Unless  the  confidentiality  and  immunity  of  the  reviewing  expert  is 
guaranteed,  it  will  be  extremely  difficult  for  claimants  to  find  experts  to  file  written  reports,  even 
for  the  most  meritorious  claims.  Most  doctors  would  not  want  to  go  on  record  "accusing"  other 
doctors  so  early  in  a  case,  and  without  protection  from  libel  actions. 

Second,  the  bill  places  an  unnecessary  burden  on  a  claimant,  requiring  that  the  medical 
specialist's  written  opinion  be  attached  to  the  affidavit.  It  is  sufficient  to  require  the  claimant 
to  file  an  affidavit  that  he  or  she  has  a  written  report  from  a  qualified  expert  stating  mat  the 
claim  has  merit  -  it  is  not  necessary  to  attach  the  report  to  the  affidavit  Finally,  it  is  overkill 
to  demand  that,  in  addition  to  the  opinion  of  the  medical  expert,  the  unqualified  claimant  him  or 
herself  must  attest  that  they  believe  the  claim  has  merit 
IIL     Cap  on  Plaintiffs  Attorney's  Fees  (Section  5304) 

Section  5304  caps  a  malpractice  plaintiffs  attorney's  fee  at  33  1/3  percent  of  the  award. 

As  representatives  of  consumers,  we  are  concerned  about  attorneys  who  charge  their 
clients  unfair  or  exorbitant  fees.  In  general,  we  believe  contingency  fees  in  personal  injury  cases 
should  not  exceed  one-third.  However,  we  are  puzzled  by  the  presence  of  this  fee  cap  in  a 
national  health  care  bill  As  we  understand  it  this  legislation  contains  no  cap  on  fees  or  salaries 
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for  any  employees  in  the  health  care  industry,  including  doctors,  drug  company  executives,  and 
insurance  company  executives.  Surely,  if  the  goal  is  to  decrease  wasteful  spending  in  the  health 
care  system  in  order  to  benefit  consumers,  health  care  employees'  fees  should  also  be  capped, 
and  the  excess  should  be  returned  to  the  consumer,  in  the  form  of  cash  or  health  care  benefits. 

The  fact  that  only  plaintiffs'  attorneys,  and  not  defense  attorneys  or  health  care 
professionals,  have  their  fees  capped  in  this  proposal,  leads  us  to  believe  that  the  purpose  of  this 
provision  is  not  to  ensure  that  injured  victims  receive  more  of  their  damage  payment,  but  rather, 
to  discourage  attorneys  from  bringing  malpractice  lawsuits  in  the  first  place.  Fee  limits  may 
make  some  meritorious  cases  financially  unfeasible  due  to  the  high  costs  associated  with 
investigating  and  preparing  some  cases.  Many  plaintiffs  with  valid  claims  may  find  it  difficult 
to  obtain  adequate  and  qualified  legal  representation,  especially  in  complicated  and  complex 
cases.  What  is  worse,  those  most  affected  by  fee  limits  are  the  poor,  the  elderly  and  the  young, 
whose  cases  may  not  be  affordable  with  a  fee  cap  that  is  set  too  low  because  they  are  not  able 
to  show  a  substantial  economic  loss. 

At  a  minimum,  to  ensure  fairness  to  both  sides  in  medical  malpractice  claims,  if  plaintiffs' 
attorneys'  fees  are  subject  to  federal  price  controls,  defendants'  attorneys'  fees  should  also  be 
capped.  In  addition,  to  protect  victims'  ability  to  find  qualified  legal  representation,  under  no 
circumstances  should  attorneys'  contingency  fees  be  capped  below  33  1/3  percent 
IV.       Collateral  Source  Offset  (Section  5305) 

Section  5305  requires  that  a  prevailing  victim's  damages  will  be  reduced  by  the  amount 
of  "collateral  source  benefits"  received  in  the  past,  or  to  be  received  in  the  future.  These  benefits 
include  payments  under  health  or  disability  insurance  programs,  employer  wage  continuation 
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programs,  and  "any  other  program"  paying  the  victim  to  compensate  the  victim  for  the  same 
injuries. 

This  provision  is  perhaps  the  most  unfair  and  harmful  medical  malpractice  restriction 
contained  in  the  Clinton  health  care  plan.  First,  by  shifting  costs  onto  the  health  insurance 
system,  the  provision  is  antithetical  to  the  cost  containment  goals  of  national  health  care  reform. 
Under  current  law,  negligent  doctors  are  responsible  for  paying  for  all  the  harm  that  their 
negligence  has  caused.  Health  insurers,  and  other  "collateral  source"  payors,  usually  then  have 
a  right  of  subrogation,  allowing  them  to  be  reimbursed  by  the  damage  payment  of  the  doctor. 
This  rule  prevents  victims  from  receiving  double  recovery,  while  it  places  responsibility  where 
it  belongs  -  on  the  negligent  provider.  By  forcing  malpracticing  doctors  to  pay  the  full  costs 
of  the  injuries  they  cause,  the  collateral  source  rule  preserves  the  deterrent  effects  of  the  system, 
and  takes  unwarranted  costs  off  of  the  health  care  system. 

Second,  reducing  damage  payments  by  collateral  benefits  penalizes  injured  victims  who 
have  prudently  invested  premiums  to  protect  themselves  with  insurance.  The  collateral  source 
offset  effectively  asks  consumers  to  invest  in  insurance  in  order  to  benefit  negligent  providers 
who  have  injured  them.  At  a  minimum,  a  victim's  life  insurance  benefits  and  other  similar 
benefits  flowing  from  years  of  premium  payments  should  be  exempted  from  the  offset  provision. 

Third,  the  provision  calls  for  a  reduction  in  damages  by  the  amount  of  any  future  payment 
a  victim  may  receive  from  a  collateral  source.  However,  no  guidance  is  presented  as  to  how  to 
determine  the  amount  of  offset  for  future  payments  (i.e.,  present  value  of  future  payment,  or 
some  other  method),  or  how  to  handle  a  situation  where  an  anticipated  future  payment  is 
deducted  from  an  award,  but  is  disallowed  and  never  received.  Likewise,  the  offset  of  "any  other 
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payment"  is  too  broad,  leading  to  confusion  and  likely  unfair  results. 

Fourth,  the  collateral  source  provision  in  the  President's  plan  is  even  harsher  than  a 
comparable  provision  contained  in  MICRA,  which  only  abolishes  the  collateral  source  rule  of 
evidence,  rather  than  requiring  an  automatic  offset  Under  California's  law,  the  jury  is  allowed 
to  hear  evidence  of  a  victim's  collateral  source  benefits,  but  then  it  is  up  to  the  jury  whether  to 
reduce  the  award  because  of  those  benefits.  The  Clinton  bill,  in  contrast,  automatically  reduces 
the  award  by  the  amount  of  collateral  benefits,  leaving  no  discretion  in  the  jury  to  take  into 
account  premiums  paid  by  the  victim,  or  the  desire  to  send  a  message  of  deterrence  to  a  negligent 
provider. 

Finally,  like  all  the  other  medical  malpractice  provisions  in  this  bill,  the  collateral  source 
provision  is  entirely  one-sided,  favoring  defendants  at  the  expense  of  victims.  At  a  minimum, 
if  the  collateral  source  rule  is  to  be  abrogated,  evidence  concerning  the  extent  of  a  health  care 
provider's  insurance  coverage  should  also  be  admissible  into  evidence. 
V.      Periodic  Payment  of  Awards  (Section  5306) 

Section  5306  requires,  at  the  request  of  any  party,  that  all  damages  in  a  medical 
malpractice  action  to  be  paid  periodically,  based  on  a  schedule  to  be  determined  by  the  court 
Periodic  payments  at  the  option  of  the  defendant  are  unfair  and  unnecessary. 

First,  as  written,  the  provision  could  leave  injured  victims  vulnerable  and 
undercompensated  for  past  present  and  future  expenses.  During  the  immediate  period  following 
their  injury  and  resolution  of  their  claim,  victims  often  have  many  debts  and  out-of-pocket  costs 
that  accrue.  In  recognition  of  this,  most  states  that  allow  for  periodic  payments  establish  certain 
minimum  amounts,  in  the  range  of  $150,000  to  $250,000,  under  which  periodic  payments  may 
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not  be  required.  Even  California's  MICRA  sets  a  minimum  of  $50,000  before  the  periodic 
payment  requirement  is  initiated.  Furthermore,  many  states  allow  for  periodic  payment  of  future 
damages  only,  to  ensure  victims  can  cover  past  and  present  obligations.  Costs  for  which  victims 
may  need  lump  sum  payments  in  the  period  closely  following  their  injury  include,  immediate 
medical  bills,  purchasing  expensive  medical  equipment,  and  renovating  a  home  or  moving  to  a 
new  one. 

Likewise,  victims  may  need  adjustments  in  the  periodic  payment  schedule  to  allow  for 
both  unforeseen  and  foreseeable  circumstances.  For  example,  sometime  in  the  future,  the  victim 
may  need  to  have  unanticipated,  additional  surgery,  or  may  want  to  take  advantage  of  a  new 
medical  technology.  In  such  cases,  the  victim  must  have  an  ability  to  receive  payment  for  these 
expenses,  even  though  the  cost  may  exceed  the  individual  payments  under  the  periodic  payment 
schedule.  In  addition,  the  periodic  payment  schedule  must  take  into  account  the  effects  of 
medical  inflation,  which  usually  exceeds  the  general  consumer  price  index.  As  currently  drafted, 
the  court  has  complete  discretion  in  designing  the  periodic  payment  scheme.  To  ensure  full 
compensation  to  injured  victims,  the  bill  must  be  changed  to  account  for  inflation,  and  to  require 
the  court  to  provide  for  modifications  in  the  payment  schedule  as  the  need  arises. 

Second,  mandatory  periodic  payments  deny  victims  fair  compensation  by  effectively 
reducing  the  amount  of  damages  deemed  necessary  by  a  jury.  For  example,  if  a  defendant  is 
permitted  to  pay  damages  over  a  10  or  20  year  period  with  no  consideration  for  present  value, 
then  the  actual  amount  received  by  the  plaintiff  will  be  substantially  less  than  the  jury  intended 
to  fairly  compensate  the  victim.  Thus,  the  negligent  health  care  provider  is  provided  a  windfall 
at  the  expense  of  the  innocent  victim. 
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Third,  the  provision  must  explicitly  state  what  happens  if  the  defendant  becomes  insolvent 
or  fails  to  make  payments  in  a  timely  manner.  In  both  instances,  some  mechanism  must  be 
established  to  ensure  full  and  fair  compensation  to  the  victim.  In  addition,  the  compensation  to 
the  victim  should  not  be  cut  off  in  the  event  that  the  victim  dies  —  it  should,  instead,  go  to  the 
victim's  estate.  Any  other  rule  would  encourage  insurance  carriers  to  delay  payments,  in  the 
hope  that  the  victim  will  die  and  the  payments  will  stop,  thus  rewarding  defendants  for  the 
premature  death  of  their  victims. 

Finally,  like  the  other  provisions  in  the  medical  malpractice  title,  the  periodic  payment 
requirement  is  unfairly  tilted  in  favor  of  defendants.  Although  the  bill  requires  periodic  payments 
"at  the  request  of  any  party,"  it  is  clear  that  this  provision  is  designed  to  establish  an  installment 
schedule  whenever  the  defendant  wants  it  There  is  no  scenario  I  can  imagine  whereby  an 
injured  victim  would  want  periodic  payments  but  the  defendant  would  object  Coercing  victims, 
who  have  received  a  jury  determination  that  they  are  entitled  to  a  certain  amount  of 
compensation,  into  an  unwanted  schedule  of  payments  is  grossly  unfair  and  completely 
unwarranted.  It  only  serves  to  benefit  the  negligent  provider  and  his  or  her  insurance  carrier, 
who  may  control,  invest  and  earn  interest  on  the  balance  of  the  award.  Structured  settlements, 
in  which  compensation  payments  are  spread  out  over  a  number  of  years,  can  be,  and  often  are, 
entered  into  voluntarily  when  they  work  to  the  advantage  of  both  parties. 
VI.      Enterprise  Liability  Demonstration  Protect  (Section  53 1 1 ) 

Section  5311  directs  the  Secretary  of  Health  and  Human  Services  (HHS)  to  establish  an 
enterprise  liability  demonstration  project  under  which  funds  will  be  provided  to  states  to 
determine  the  effectiveness  of  holding  health  plans  liable  for  the  medical  malpractice  of  their 
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providers,  rather  than  holding  the  physicians  themselves  personally  responsible. 

Enterprise  liability  is  a  relatively  new  concept  for  us,  and  it  is  difficult  to  assess  whether 
using  enterprise  liability  in  medical  malpractice  cases  will  benefit  consumers  until  we  can  see  an 
actual  proposal.  We  do,  however,  have  a  number  of  questions  and  concerns  that  must  be 
addressed  in  any  enterprise  liability  scheme: 

(i)  By  removing  doctors  from  personal  liability  in  medical  malpractice  lawsuits,  enterprise 
liability  will  weaken  current  incentives  to  practice  safe  medicine.  We  understand  mat  some 
people  believe  that  enterprise  liability  will  actually  increase  the  oversight  of  medical  care  by 
health  plans  because  of  the  increased  liability  that  will  be  faced  by  the  plans.  We  are  concerned, 
however,  that  this  will  not  be  true  in  many  instances.  For  example,  very  often,  doctors  who 
commit  repeated  malpractice  are  also  big  moneymakers  for  hospitals  and  health  plans.  We 
question  whether  health  plans  in  such  situations  will  deem  it  to  be  in  their  best  financial  interest 
to  take  disciplinary  action  against  those  doctors.  Therefore,  it  is  imperative  that  the  enterprise 
liability  scheme  include  a  vastly  improved  system  for  oversight  and  discipline  of  doctors  who 
practice  negligent  or  substandard  medicine. 

(ii)  We  are  also  concerned  that  under  an  enterprise  liability  scheme,  liability  standards  for 
health  plans  may  develop  differently  from  the  rules  that  are  now  in  place  for  physician  liability. 
For  example,  whereas  doctors  are  usually  held  to  a  high  national  standard  of  care,  we  fear  that 
health  plans  may  be  held  to  a  lower  standard.  The  enterprise  liability  proposal  must  make  clear 
that  when  a  doctor  is  alleged  to  have  committed  malpractice,  the  lawsuit  will  proceed  under 
traditional  substantive  and  procedural  rules  for  physician  liability,  even  though  the  entity  being 
sued  is  the  health  plan. 
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(iii)  If  health  plans  are  to  be  liable  for  all  the  malpractice  committed  by  their  doctors, 

they  must  have  adequate  insurance  to  cover  their  liability.  The  enterprise  liability  plan  must 
include  a  requirement  that  the  enterprise  carry  a  minimum  amount  of  liability  insurance. 
Vn   Practice  Guideline  Pilot  Programs  (Section  5312) 

Section  5312  directs  the  Secretary  of  HHS  to  establish  pilot  programs  at  the  state  level 
to  assess  the  effect  of  applying  practice  guidelines  in  the  resolution  of  malpractice  cases.  To  be 
eligible  for  a  pilot  program,  a  state  must  assure  that  compliance  with  appropriate  practice 
guidelines  will  be  a  complete  defense  to  a  malpractice  action. 

This  provision  epitomizes  the  unfairness  and  imbalance  of  the  Clinton  malpractice 
proposal  Under  this  section,  compliance  with  practice  guidelines  gives  defendants  an  absolute 
defense,  yet  plaintiffs  are  not  permitted  to  use  failure  to  comply  with  the  guidelines  as  evidence, 
or  to  create  a  presumption,  that  the  defendant  has  been  negligent  In  theory,  the  use  of  practice 
guidelines  in  liability  actions  is  meant  to  encourage  defendants  to  comply  with  the  guidelines, 
and  to  offer  a  measure  of  predictability  in  malpractice  cases.  Both  of  these  goals  will  be 
enhanced  if  plaintiffs  are  permitted  to  use  the  guidelines  affirmatively  whenever  defendants  may 
use  them  as  a  defense. 

In  addition,  this  section  goes  too  far  by  granting  defendants  an  absolute  defense  for 
compliance  with  the  guidelines.  Practice  guidelines  may  not  always  take  account  of  certain 
specific  fact  situations  that  may  arise  in  any  given  case.  Therefore,  it  is  much  wiser  to  have 
compliance  with  guidelines  create  a  rebuttable  presumption  rather  than  an  absolute  defense  to 
liability.  If  the  guidelines  do  create  an  absolute  defense,  this  must  be  balanced  by  the  creation 
of  perse  liability  if  the  victim  proves  that  the  defendant  did  not  comply  with  the  guidelines. 
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In  summary,  each  and  every  provision  of  President  Clinton's  proposals  to  address  medical 
malpractice  favor  health  care  providers  and  negligent  practitioners,  to  the  detriment  of  injured 
victims,  and  the  families  of  those  killed  by  substandard  medical  care.  To  add  insult  to  injury, 
the  only  provision  in  the  President's  draft  health  care  bill  that  was  released  in  September  which 
sought  to  address  the  crisis  of  medical  malpractice  -  providing  public  access  to  the  taxpayer- 
funded  National  Practitioner  Data  Bank  (Data  Bank)  -  was  deleted  in  the  final  bill  The  Data 
Bank  contains  a  record  of  federal  and  state  disciplinary  actions,  hospital  and  professional  society 
sanctions,  and  malpractice  settlements  and  judgments  taken  against  every  doctor  licensed  in  the 
U.S.  It  provides  the  best  source  of  information  about  the  malpractice  record  of  physicians,  but 
due  to  pressure  from  the  medical  lobby  when  the  law  establishing  the  Data  Bank  was  passed,  the 
information  in  the  Data  Bank  is  not  available  to  the  public  or  to  other  doctors  seeking  to  make 
referrals.  The  Data  Bank  must  be  opened  to  the  public  so  consumers  can  have  full  information 
about  their  doctors,  and  can  protect  themselves  from  practitioners  with  histories  of  repeated 
malpractice  and  disciplinary  actions.  This  is  especially  critical  in  the  context  of  the  President's 
health  care  plan,  which  relies  on  competition  and  consumer  choice  to  keep  prices  down  and 
quality  up. 

CAPS  ON  PAIN  AND  SUFFERING  DAMAGES 

Capping  pain  and  suffering  discriminates  against  injured  women,  children,  and  senior 
citizens. 

One  of  the  most  frequently  cited  malpractice  "reforms"  is  placing  a  cap  on  "pain  and 
suffering"  damages  of  malpractice  victims.  While  we  recognize  that  President  Clinton's  health 
care  proposal  does  not  include  a  cap  on  pain  and  suffering,  we  feel  it  is  important  to  comment 
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on  this  misguided  concept  because  other  health  care  bills  that  have  been  introduced  do  include 
such  a  provision.  In  the  bills  that  we  have  reviewed,  the  cap  has  been  set  at  $250,000.  This 
proposal  would  affect  only  the  most  unfortunate  victims  -  those  who  are  permanently  or 
catastrophically  injured  by  doctor  negligence  -  since  only  the  most  seriously  injured  individuals 
ever  receive  over  $250,000  in  pain  and  suffering  awards.  What  is  worse,  studies  show  that  even 
under  laws  that  contain  no  limitations  on  damages,  the  most  seriously  injured  victims  are 
undercompensated  by  the  legal  system.45 

Furthermore,  it  is  misguided  to  separate  pain  and  suffering  damages  from  other  types  of 
damages.  Compensation  for  pain  and  suffering  is  compensation  for  real  loss  and  should  be 
treated  in  the  same  way  as  damages  for  out-of-pocket  expenses.  For  example,  a  woman  who 
loses  her  ability  to  ever  bear  children,  a  child  whose  childhood  is  stolen  away  because  of 
prolonged  illness  or  injury,  or  parents  who  lose  their  children,  all  suffer  losses  that  deserve 
compensation,  even  if  the  loss  does  not  result  in  a  direct  financial  expense.  Moreover,  placing 
limits  on  pain  and  suffering  damages  has  discriminatory  results  because  it  targets  a  very  specific 
population  ~  non-wage  earners.  In  other  words,  those  most  affected  by  this  proposal  would  be 
women,  children  and  the  elderly.  Even  if  this  proposal  would  result  in  lower  malpractice 
premiums,  do  we  really  want  to  cure  the  ills  of  the  insurance  system  on  the  backs  of  this 
vulnerable  population? 


45  U.S.  General  Accounting  Office,  Product  Liability:  Verdicts 
and  Case  Resolution  in  Five  States.  1989. 
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PONT  LIMIT  VICTIMS'  RIGHTS.  LIMIT  NEGLIGENCE 

Far  too  many  innocent  people  are  injured  or  killed  every  year  due  to  medical  malpractice. 

The  liability  system  is  designed  to  compensate  the  victims  of  medical  negligence  and  to  deter 

physicians  from  negligent  behavior.  The  malpractice  system  is  not  perfect  ~  too  few  victims  are 

able  to  recover  through  the  courts  and  the  incidence  of  malpractice  continues  at  an  unacceptably 

high  rate.  Therefore,  attempts  to  lower  the  cost  of  health  care  by  limiting  victims  rights  in 

medical  malpractice  would  be  both  misguided  and  cruel.   The  Physician  Payment  Review 

Commission  concluded  in  its  1991  report  to  Congress  that: 

"...tort  reforms  tried  to  date  are  unlikely  to  improve  significantly  the  malpractice  system's 
performance... Tort  reform  is  generally  geared  toward  excluding  claims  rather  than 
including  in  the  system  the  many  negligent  injuries  that  presently  do  not  result  in  claims. 
Neither  deterrence  nor  defensive  medicine  is  likely  to  be  much  affected  by  tort 
reform."4* 

The  only  humane  and  effective  mechanism  for  lowering  medical  malpractice  costs  is  to  limit  the 
incidence  of  physician  negligence  and  thereby  lower  the  number  of  malpractice  victims. 

RECOMMENDATIONS 

Rather  than  limit  victims'  rights,  Public  Citizen  urges  that  the  following  reforms  be 
implemented  on  the  state  and  national  levels  to  reduce  medical  malpractice  and  improve  the 
quality  of  health  care  in  this  country: 

1.  Better  doctor  discipline  is  essential  to  reducing  the  incidence  of  medical  negligence. 
Because  a  small  number  of  doctors  cause  the  most  malpractice,  removing  incompetent 
providers  from  practice  will  lower  needless  injuries  and  deaths  resulting  from  negligent 
care. 


46    Physician    Payment    Review   Commission:    Annual    Report  to 


Congress.  1991,  p. 382. 
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**  States  should  give  licensing  boards  more  power  to  discipline  physicians, 
including  emergency  suspensions  pending  formal  hearings  in  cases  where  a  doctor  poses  a 
potential  danger.  In  addition,  medical  board  decisions  should  take  effect  while  being  appealed 
through  the  court  system. 

**  State  boards  should  be  restructured  to  ensure  strong  consumer  representation 
and  loosen  ties  with  medical  societies. 

**  Adequate  resources  should  be  provided  to  the  boards  to  ensure  timely  and 
thorough  investigations  of  complaints.  One  hundred  percent  of  license  fees  should  go  to  funding 
the  boards.  In  addition,  Congress  should  create  a  small  program  of  grants-in-aid  to  state  medical 
boards.  The  grants  should  be  tied  to  the  boards'  agreements  to  meet  certain  performance 
standards. 

**  Consumers  must  have  increased  access  to  information  on  physicians'  medical 
malpractice  history.  The  National  Practitioner  Data  Bank  that  holds  information  about  actions 
taken  against  negligent  doctors  should  be  open  to  the  public.  In  additon,  the  Drug  Enforcement 
Agency  should  release  a  monthly  list  of  all  practitioners  whose  controlled  substances  prescription 
licenses  have  been  suspended. 

**  Insurance  companies  should  forward  all  claiming  and  settlement  information 
on  physicians  to  state  licensing  boards. 

2.  Insurance  reform  would  ensure  sensible  underwriting  and  thereby  lower  costs  in  the  health 
care  system. 

**  Insurance  companies  should  be  required  to  better  spread  risk  by  placing  all 
physicians  in  a  unified  pool  Currently,  the  sub-categories  used  by  insurance  companies  result 
in  sky-high  premiums  for  certain  specialties. 

**  In  order  to  differentiate  "high-risk"  doctors,  insurance  companies  should  charge 
rates  based  on  a  physician's  experience.  This  would  ensure  that  doctors  with  histories  of 
negligent  behavior  would  pay  more. 

3.  Improved  physician  training  and  oversight  would  limit  negligent  behavior,  and  the 
resulting  costly  injuries. 

**  Risk  management  programs  should  be  implemented  to  decrease  medical 

negligence. 

**  Physician  recodification  should  be  implemented,  requiring  written  examinations, 
and  audits  of  medical  performance  through  a  review  of  patient  records. 
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**  Practice  guidelines  should  be  developed  for  certain  procedures.  A  1989 
Harvard  Medical  School  study  found  that  practice  guidelines  for  anesthesia  have  drastically 
reduced  the  incidence  of  death  or  brain  damage  to  patients.  The  study  also  found  a  dramatic 
drop  in  the  cost  of  medical  malpractice  premiums  for  anesthesiologists. 

*  *  Physicians  who  are  aware  of  other  doctors'  incompetence  should  be  encouraged 
through  confidentiality  and  immunity  to  report  negligence  to  the  appropriate  disciplinary  body. 

4.  Voluntary  alternative  dispute  resolution  mechanisms  should  be  established  to  enable 
medical  malpractice  victims  with  small  claims  to  seek  compensation  through  a 
streamlined  system. 

Since  malpractice  lawsuits  are  almost  always  brought  under  a  contingency  fee 
arrangement,  in  which  the  damage  payment  must  fund  the  attorney's  fee  and  other  costs  of  the 
suit,  victims  with  relatively  small  damages  --  $50,000  and  under  ~  are  often  shut  out  of  the 
system  because  their  damages  cannot  sustain  a  full  blown  lawsuit  Most  medical  malpractice 
lawsuits  are  simply  too  expensive  to  bring  for  the  potential  fee  generated  by  a  small  claim.  We 
recommend  establishing  a  voluntary  ADR  process  for  victims  with  claims  under  $50,000.  In 
order  to  be  effective,  the  ADR  mechanism  must  be  less  expensive  and  more  streamlined  than 
litigation.  This  could  be  done  with  a  lower  burden  of  proof,  abbreviated  discovery,  limited  trial 
time  and  reducing  the  number  of  experts. 

Finally,  the  U.S.  should  adopt  a  single-payer  national  health  program  modeled  on  the 

Canadian  system.  This  sensible  step  could  provide  our  country's  residents  with  universal  and 

adequate  health  care  at  the  same  cost  as  the  current  system,  which  has  failed  a  large  segment  of 

society.  A  universal  health  program  would  also  have  the  effect  of  reducing  the  numbers  of 

malpractice  lawsuits,  because  injured  victims  would  not  need  to  turn  to  the  legal  system  to  be 

compensated  for  their  health  care  expenses.  Those  expenses  would  simply  be  paid  for  through 

the  public  plan. 

Public  Citizen  will  continue  to  work  towards  the  goal  of  universal  quality  health  care. 
Likewise,  we  are  committed  to  working  strenuously  to  defeat  any  measures  that  would  make  it 
even  more  difficult  for  victims  of  medical  malpractice  to  recover  from  wrongdoers.  Thank  you. 
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APPENDIX 
Table  1 


Ratio  of  active  nonfederal  physicians  per  100,000  civilians. 
Top  fifteen  state  for  1980  and  19901 


Rank 

State 

Ratio 

State 

Ratio 

1 

District  of  Columbia 

576 

District  of  Columbia 

658 

2 

Massachusetts 

285 

Massachusetts 

364 

3 

Maryland* 

281 

Maryland* 

360 

4 

New  York 

280 

New  York 

339 

5 

Connecticut 

264 

Connecticut 

332 

6 

California* 

248 

Vermont 

288 

7 

Vermont 

231 

277 

8 

Rhode  Island 

223 

California* 

272 

9 

Hawaii* 

222 

New  Jersey 

267 

10 

Colorado 

210 

Hawaii* 

266 

11 

Florida* 

208 

Pennsylvania 

256 

12 

Arizona 

205 

Florida* 

251 

1  13 

New  Jersey 

201 

Washington 

241 

14 

Minnesota* 

200 

Minnesota* 

240 

15 

Pennsylvania 

197 

Arizona 

233 

*  States  with  AMA  supported  tort  reform 


1  Source:  Physician  Characteristics  and  Distribution  in  the  U.S..  American  Medical 
Association,  Chicago.  IL.  1981  and  1992  editions. 
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Mrs.  Collins.  Ms.  Wittkin? 

STATEMENT  OF  LAURA  WITTKIN 

Ms.  Wittkin.  Few  thank  you.  I  am  Laura  Wittkin.  I  am  the  Ex- 
ecutive Director  of  the  National  Center  for  Patients'  Rights,  which 
is  a  medical  malpractice  victims'  and  patients'  rights  advocacy  and 
support  group.  I  am  also  a  victim  of  malpractice,  and  I  would  like 
to  thank  you  for  inviting  me  to  participate  here. 

As  I  sit  here  today,  I  do  feel  a  bit  overwhelmed  about  the  chal- 
lenge of  how  to  get  everyone  to  understand  what  malpractice  really 
means.  It  is  not  a  playground  for  greedy  lawyers  and  lying  patients 
out  to  game  the  system  for  their  own  personal  profits. 

The  reality  is  that  medical  malpractice  is  the  sixth  leading  cause 
of  death  in  this  Nation,  and  while  the  AMA  and  others  might  not 
want  to  acknowledge  it,  to  the  average  American  malpractice  is  a 
devastating  epidemic  which  we  must  do  something  about. 

I  would  like  to  briefly  focus  on  this  issue  from  three  perspectives. 
One  is  the  emotional  cost  to  victims  of  malpractice.  The  second  is 
the  disparity  between  the  myth  and  the  reality  of  malpractice,  and 
the  third  is  the  Clinton's  response  to  this  epidemic  of  malpractice. 

As  a  victim,  I  have  been  left  with  a  lifelong  disability  and  the 
constant  painful  reminder  of  what  happens  when  regulatory  sys- 
tems fail  to  protect  the  public  from  dangerous  practitioners.  My 
case  was  tried  in  the  State  of  California  about  8  years  ago,  so  I  am 
painfully  familiar  with  the  MICRA  law  and  the  regressive  tort  re- 
form which  punishes  victims  and  rewards  wrongdoers. 

As  a  result  of  that  experience,  I  founded  the  Center  for  Patients 
Rights,  and  most  of  my  time  I  will  tell  you  is  spent  dealing  with 
and  handling  victims  who  are  reaching  out  from  all  over  the  coun- 
try, desperate  for  help,  for  answers,  and  I  think  above  all,  account- 
ability. And  I  would  like  to  take  a  moment  and  tell  you  about  one 
family  that  has  reached  out  to  this  group. 

Lucy  Pappas  lost  her  8-year-old  son,  Gussie,  11  years  ago  from 
a  brain  aneurysm,  and  this  is  a  picture  of  Gussie. 

Gussie's  aneurysm  started  when  he  was  4  years  old  but  it  was 
neglected,  mistreated,  misdiagnosed  for  4  years  until  it  finally 
burst.  Lucy  ran  from  doctor  to  doctor,  and  instead  of  getting  a  diag- 
nostic work  up  and  help,  what  she  got  were  explanations  such  as, 
"Your  son  is  just  acting  out  for  attention  and  you  are  a  typical 
over-protective  Italian  mother." 

When  Gussie  was  eight  his  aneurysm  burst  and  he  died  a  painful 
and  agonizing  death  and  with  the  awareness  at  the  young  age  of 
eight  that  his  life  was  about  to  end. 

The  one  doctor  who  did  try  to  save  Gussie's  life  at  the  end  told 
the  Pappas  family  he  had  never  seen  an  aneurysm  that  large,  and 
he  was  astounded  that  no  one  had  picked  it  up  for  4  years.  He  said 
that  had  they  caught  the  aneurysm  in  time  Gussie  stood  a  95  per- 
cent chance  of  full  recovery  and  a  normal  life. 

For  Lucy  and  her  family,  Gussie's  death  could  have  happened 
yesterday.  They  are  as  haunted  to  this  day  about  what  happened 
to  their  son  as  they  were  the  day  he  died.  And  the  doctors  respon- 
sible for  their  son's  death  are  all  still  practicing  today,  many  of 
whom  have  been  sued  again  and  again  for  malpractice. 


403 


I  share  Gussie's  story  because  it  typifies  the  human  toll  that 
malpractice  takes  on  so  many  of  its  victims.  No  doctor's  liability 
anxiety  can  begin  to  compare  to  the  real  life  pain  their  victims  are 
inflicted  with. 

Let  me  give  you  a  few  facts  to  set  the  record  straight.  As  you 
have  already  heard,  States  that  have  already  implemented  similar 
tort  reform  as  that  outlined  in  the  Clinton  plan  have  not  realized 
any  of  the  so-called  benefits  that  this  administration  is  claiming. 
Ninety  percent  of  malpractice  victims  don't  ever  bring  lawsuits,  so 
negligent  doctors  are  already  getting  a  free  ride  on  the  taxpayers' 
shoulders.  We  bear  a  $50  billion  a  year  price  tag  to  provide  services 
to  victims  who  can't  get  into  the  system.  Successful  frivolous  de- 
fenses by  negligent  doctors  outweigh  possible  frivolous  cases  by 
plaintiffs  by  12  to  1  in  this  country. 

Insurance  companies  and  defense  attorneys  routinely  gain  the 
system  to  siphon  off  profits  by  forcing  victims  to  wait  years  for 
compensation.  And,  if  this  administration  had  really  bothered  to 
look  at  the  issue,  they  would  have  seen  that  malpractice  and  the 
contention  of  the  medical  society  as  victims  of  the  system  is  totally 
baseless. 

Ira  Magaziner  said  that  this  administration  was  developing  tort 
reform  based  on  three  key  principles:  One,  the  need  to  increase  vic- 
tims access  to  the  system.  Two,  the  need  for  strong  national  en- 
forcement for  repeat  offenders.  And  three,  the  need  to  reduce  plain- 
tiff and  defense  fees  so  that  victims  get  full  awards.  But  none  of 
that  has  been  realized  in  the  Clinton  plan. 

Mrs.  Collins.  Your  time  has  expired,  Ms.  Wittkin.  Perhaps 
much  of  what  you  will  say  will  come  out  during  the  questioning 
and  answer  session. 

[Testimony  resumes  on  p.  423.] 

[The  prepared  statement  of  Ms.  Wittkin  follows:] 
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TESTIMONY  OF 
THE  NATIONAL  CENTER  FOR  PATIENTS'  RIGHTS 

Tood  morning,  my  name  is  Laura  Wittkin.  I  n  the  Executive  Director  of  the  National  Center 
for  Patients'  Right,  a  medical  malpractice  victims'  and  patients'  rights  advocacy  and  support 
group.  I  am  also  a  victim  of  medical  malpractice.  Thank  you  for  inviting  me  to  participate  in 
this  hearing  on  Medical  Malpractice  and  Health  Care  Reform. 

As  I  sit  here  today,  I  feel  a  bit  overwhelmed  by  the  challenge  of  just  how  to  make  everyone 
understand  what  medical  malpractice  really  means.  Medical  malpractice  is  not  is  a  playground 
for  greedy  plaintiff  lawyers  and  lying  patients  out  to  "game"  the  system  at  everyone's  expense, 
as  the  "medical  establishment"  would  have  you  believe.  The  reality  is  medical  malpractice  is 
the  sixth  leading  cause  of  death  in  this  country  today.  That  may  not  be  a  statistic  that  AMA 
wants  to  acknowledge,  but  to  the  average  American,  malpractice  is  a  devastating  national  health 
epidemic  that  needs  our  attention  immediately. 

I  am  frustrated  because  victims  of  medical  malpractice  have  been  continually  shunned  and 
ignored  by  this  and  every  other  Administration.  Instead  of  attacking  the  problem  head-on,  they 
have  all  chosen,  instead,  to  turn  a  blind  eye  to  this  epidemic,  turning  their  backs  on  the  plight 
of  its  millions  of  victims.  It  would  seem  that  there  is  national  consensus  that  medical 
malpractice  victims  do  not  deserve  our  protection. 

It  is  time  to  move  beyond  the  baseless  rhetoric  of  the  rich  and  powerful  interest  groups  and  rely 
on  the  mountain  of  empirical  studies  that  show  a  medical  system  in  crisis  —  not  simply  the  crisis 
— o£a  lack  of  access  to  health  care,  but  the  crisis  of  a  health  care  system  which  promotes  inferior 
and  substandard  care. 
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A  system  which  is  responsible  for  the  deaths  and  injuries  of  nearly  a  half  million  people  a  year. 
And  it  is  time  that  we  address  this  epidemic  problem  and  it's  catastrophic  fiscal  impact  on  our 
nation. 

Today,  I  would  like  to  focus  on  three  main  points.  The  first,  is  the  emotional  cost  to  victims 
of  this  epidemic.  The  second,  is  the  disparity  between  the  myth  and  reality  of  how  medical 
malpractice  is  depicted  today.  The  third,  is  the  overall  impact  of  medical  malpractice  on  the 
Health  Care  System  and  the  Administration's  response  to  this  epidemic. 

L    EMOTIONAL  IMPACT  OF  MEDICAL  MALPRACTICE: 

As  a  victim  of  medical  malpractice,  I  am  left  with  a  lifelong  handicap  and  a  constantly  painful 
reminder  of  what  happens  when  the  public  is  left  unprotected  from  incompetent  and  dangerous 
practitioners. 

My  malpractice  case  was  tried  in  California,  eight  years  ago,  under  the  Medical  Injury 
Compensation  Reform  Act,  otherwise  known  as  MICRA.  Under  that  system  I  experienced 
firsthand  the  cruel  and  dehumanizing  effects  of  regressive  tort  reform  which  punishes  the  victim 
and  rewards  the  wrongdoer  by  callously  limiting  legal  redress  and  compensation  for  victims. 
Unfortunately  the  Clinton  Administration  has  adopted  MICRA  as  its  prototype,  providing  the 
foundation  for  their  liability  reform. 
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This  experience  led  me  to  form  the  National  Center  for  Patients'  Rights  (CPR),  the  largest 
advocacy  and  support  group  of  its  kind,  where  most  of  my  day  is  spent  responding  to  the 
overwhelming  flood  of  calls  and  letters  we  receive  from  malpractice  victims  and  their  loved  ones 
who  are  desperately  crying  out  or  help,  answers,  understanding,  compassion,  and  above  all, 
accountability.  All  of  their  stories  are  heartbreaking  and  horrifying. 

I  would  like  to  give  you  one  example  of  a  woman  who  contacted  CPR  in  1991  desperately  in 
search  of  answers: 

Lucy  Pappas  lost  her  8  year  old  son  Gussie  eleven  years  ago  on  New  Year's  Day  from 
a  burst  aneurysm.  Gussie's  aneurysm,  which  resulted  from  a  head  injury  he  sustained 
in  a  car  accident  when  he  was  four  years  old,  went  undiagnosed,  neglected  and 
mistreated  for  four  years  by  so-called  competent  medical  professionals  who  accused  this 
child  of  acting  out  for  attention  and  Lucy  of  being  the  typical  overprotective  Italian 
mother...  until  it  was  much  too  late.  In  fact,  none  of  these  professionals  who  allegedly 
spend  so  much  in  defensive  medicine  to  protect  themselves  from  liability,  afforded 
Gussie  the  luxury  of  an  adequate  diagnostic  workup,  much  less  a  thorough  and  exhaustive 
one. 
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After  four  years  of  her  hopelessly  failed  attempts  to  get  help  for  her  son,  Gussie's 
aneurysm  burst.  He  underwent  10  hours  of  brain  surgery  to  try  and  repair  the  damage. 
Gussie  was  placed  on  a  respirator,  unable  to  speak,  his  tongue  wrapped  in  a  protective 
cage  in  his  mouth  because  he  had  bitten  it  in  half  from  the  pain  he  experienced  during 
emergency  surgery  performed  without  anesthesia.  Gussie  died  emaciated,  suffering  and 
with  the  terrifying  awareness  at  the  young  age  of  eight,  that  his  life  was  about  to  end. 

Right  before  Gussie's  aneurysm  had  burst,  he  was  transferred  to  another  facility  where 
a  pediatric  neurosurgeon,  who  ultimately  tried  to  save  this  young  child's  life,  told  the 
Pappas  family  that  he  had  never  seen  an  aneurysm  of  that  size.  As  a  specialist  in  this 
field,  this  doctor  could  not  understand  how  Gussie  had  not "  tried  to  jump  off  a  building 
just  to  stop  the  pain".  He  was  horrified  that  this  life-threatening,  yet  easily  detectable 
condition  had  gone  undiagnosed,  and  told  the  parents  that  their  child  would  have  stood 
a  95  %  chance  of  full  recovery  and  lived  a  completely  normal  life,  had  the  aneurysm  been 
caught  at  any  time  before  it  burst. 

For  Lucy  and  her  husband,  Gussie's  death  might  as  well  have  occured  yesterday  because 
they  are  as  haunted,  imprisoned  and  consumed  by  the  horrifyingly  cruel  and  senseless 
way  their  child  was  robbed  of  life,  as  they  were  the  day  he  died. 
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The  first  year  after  Gussie's  death,  Lucy  spent  every  day  at  the  cemetery  at  his  crypt, 
from  the  moment  the  cemetery  opened  until  it  closed.  Lucy  could  swear  she  heard 
Gussie  kicking  to  get  out.  It  almost  drove  her  mad.  On  one  desperate  day  when  those 
sounds  of  Gussie  kicking  overcame  her,  she  frantically  tore  at  the  crypt  trying  to  pry  it 
open  with  her  hands.  By  the  time  she  realized  what  she  was  doing  her  nails  were  torn 
and  broken  and  her  hands  were  covered  in  her  own  blood.  Ultimately,  Lucy  realized 
that  the  kicking  sound  she  thought  she  heard  was,  in  reality,  the  wind  passing  through 
mausoleum. 

Lucy  hardly  slept  for  the  first  two  years  after  Gussie's  death.  At  night  she  remained 
fully  dressed  and  sat  on  the  living  room  couch  praying  she  wouldn't  fall  asleep,  because 
the  nightmares  of  Gussie's  agonizing  screams  of  pain  and  pleas  for  help  had  taken  over  her 
life.  To  this  day  her  sleep  is  routinely  shattered  by  her  8  year  old  son's  last  words, 
"Mommy  I'm  afraid  to  die.  Please  don't  let  me  die". 

All  of  the  doctors  responsible  for  Gussie's  death  are  still  practicing  today.  Some  have 
been  sued  in  subsequent  malpractice  cases  by  other  victims.  The  idea  that  these  doctors 
may  have  harmed  or  killed  again,  and  that  the  Pappas'  have  been  powerless  to  stop  them, 
is  almost  more  than  they  can  bear. 
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I  share  Gussie's  story  with  you  today  not  because  it  is  unusually  shocking,  but,  tragically, 
because  it  typifies  the  plight  and  human  toll  medical  malpractice  takes  on  so  many  of  its  victims 
and  their  loved  ones.  We  are  tired  of  hearing  about  how  much  doctors  suffer  from  the  threat 
of  malpractice  litigation.  We  are  tired  of  hearing  how  sleepless  their  nights  are.  No  doctor's 
liability  anxiety  can  begin  to  compare  to  the  real  life  pain,  loss  and  death  suffered  by  medical 
malpractice  victims  and  their  families  every  day  in  this  country. 

n.  THE  MALPRACTICE  MYTH  VERSUS  REALITY: 

In  view  of  nightmares  like  Gussie's,  my  biggest  frustration  with  the  Clinton  Administration  is 
how  they  depict  medical  malpractice  victims  as  greedy,  conniving  parasites  feeding  off  of  the 
system,  by  persecuting  innocent  doctors  for  their  own  financial  gain. 

At  CPR,  we  speak  to  thousands  of  devastated  victims  and  families  who  reach  out  to  us  each 
year,  and  they  simply  do  not  fit  this  caricature  propagated  by  the  medical  industry,  which  has 
now  been  embraced  by  this  Administration. 

Permit  me  to  give  you  some  facts  to  set  the  record  straight: 

•  States  which  have  adopted  tort  reforms  similar  to  those  outlined  in  the  Bill,  have  failed 
to  realize  any  of  the  so-called  benefits  this  Administration  claims,  such  as:  savings  to 
the  health  care  system,  increased  access  to  health  care,  more  affordable  care,  and 
reduction  of  "so-called"  defensive  medicine  and  "frivolous"  lawsuits  by  plaintiffs. 
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The  Administration,  nonetheless,  insists  on  pushing  the  American  people  down  this 
misguided  path. 

The  malpractice  system  prevents  the  overwhelming  majority  of  victims  (90%)  from 
bringing  lawsuits.  It  is  a  system  which  already  gives  most  negligent  practitioners  and 
providers  a  free  ride  on  the  backs  of  the  American  taxpayers,  who  must  foot  a  staggering 
fifty  billion  dollar  bill  each  year  to  provide  care  and  services  to  the  hundreds  of 
thousands  of  victims,  locked  out  of  the  legal  system. 

Successful  frivolous  defenses  by  doctors,  lawyers  and  insurance  companies  outnumber 
"possible"  frivolous  plaintiffs  verdicts  by  as  much  as  12  to  1  in  this  country, 
according  to  a  landmark  study  by  the  American  College  of  Physicians,  published  in  the 
Annals  of  Internal  Medicine,  October  1992.  This  study  found  that  doctors  currently 
win  approximately  60%  of  indefensible  cases  at  trial,  compared  to  as  few  as  5% 
plaintiff  wins  in  so-called  defensible  cases. 

Victims  of  malpractice  are  forced  to  wait  years  for  redress  and  compensation  while 
insurance  companies  and  defense  attorneys  driven  by  their  own  financial  self  interests, 
syphon  off  their  profits  through  investment  earnings  and  uncapped  defense  fees  for 
handling  cases. 
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•  Decades  of  failed  oversight  and  regulation  at  both  the  state  and  federal  level, 
give  dangerous  doctors  in  this  country,  license  to  kill. 

•  Critical  performance-based  information  on  health  care  practitioners  is  intentionally 
withheld  from  medical  consumers  forcing  them  to  play  Russian  Roulette  every  time  they 
seek  medical  care. 

•  The  malpractice  system  is  not  at  all  biased  against  doctors,  but  is  in  fact,  remarkably  fair 
and  lenient  towards  them.  It  is  a  system  in  which  they  do  not  lose  malpractice  cases  they 
should  win,  and  whose  payouts  to  victims  are  not  based  on  the  whims  of  overly 
sympathetic  jurors,  but  rather  are  consist  with  the  extent  of  negligence  and  injury  to  the 
patient. 

If  this  administration  had  bothered  to  look,  it  would  have  seen  a  system  that  in  every  way 
belies  the  medical  lobbies  "self-anointed"  status  as  "victims"  of  the  medical  malpractice 
system. 
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HI.  THE  CLINTON  ADMINISTRATION'S  RESPONSE  TO  THE  MEDICAL 
MALPRACTICE  EPIDEMIC: 

Despite  the  overwhelming  evidence  about  the  realities  of  the  tort  system,  the  Clinton 
Administration  has,  nonetheless,  chosen  to  predicate  its  malpractice  reform  proposals  on  false 
premises. 

When  Ira  Magaziner  spoke  about  Health  Care  Reform  at  Citizen  Action's  National  Conference 
in  July  of  this  year,  he  said  the  Administration  would  be  basing  malpractice  reform  on  three 
KEY  principles.  They  wanted  to  design  a  malpractice  system  which  would: 

1.  Increase  access  to  the  tort  system  for  people  currently  locked  out. 

2.  Develop  a  national  enforcement  system  for  repeat  malpractice  offenders. 

In  fact,  Mr.  Magaziner  stated  that  the  Administration  believed  that  doctors  who  commit 
malpractice  twice  should  permanently  lose  their  right  to  practice  medicine  in  this 
country. 

3.  Ensure  that  victims  receive  the  awards  that  they  need  both  in  non-economic  and 
economic  damages,  while  limiting  all  attorneys  fees  (both  plaintiff  and 
defense). 
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But  the  Administration  delivered  just  the  opposite  of  what  Mr.  Magaziner  promised.  Under  the 
Clinton  Plan: 

•  Malpractice  victims  have  even  less  access  to  the  tort  system  than  they  currently  do. 

•  There  has  been  no  program  developed  to  sanction  doctors  who  repeatedly  commit 
malpractice,  and 

•  Malpractice  victims'  awards  will  be  unfairly  slashed  by  allowing  for  periodic 
payments  and  elimination  of  the  collateral  source  rule. 

The  Clinton  Administration  has  even  reneged  on  its  very  public  promise  to  open  up  the  National 
Practitioners  Data  Bank  to  consumers. 

The  power  of  the  medical  and  insurance  lobbies  is  nowhere  more  evident  than  in  the  text  of  this 
Bill,  which  began  with  President  Clinton  admitting  that  the  cost  of  medical  malpractice  accounts 
for  less  than  2%  of  our  nation's  health  care  bill.  Yet,  from  this  "less  than  two  percent  threat" 
comes  legislation  which  virtually  annihilates  patients'  recourse  in  the  tort  system,  reduces  their 
financial  resources  to  deal  with  the  harmful  effects  of  medical  malpractice... and  allows 
malpracticing  doctors  to  sleep  better  at  night. 
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This  administration's  skewed  expression  of  outrage  and  misdirected  empathy  over  the  emotional 
distress  and  inconvenience  doctors  feel  when  they  are  sued  is  incomprehensible.  Their  complete 
failure  to  acknowledge  the  endless,  suffocating  pain  and  devastation  negligent  doctors  inflict 
victims  and  their  families,  is  unconscionable. 


CONCLUSION: 


For  us,  the  litmus  test  of  whether  the  Clinton  Administration  is  truly  designing  a  health  care 
system  that  is  in  the  best  interest  of  the  American  people,  a  system  based  on  careful,  thoughtful 
and  honest  research  and  analysis  of  the  entire  health  delivery  system,  can  be  seen  in  the  way 
they  have  handled  the  issue  of  medical  malpractice. 

We  had  hoped  for  strong  leadership  and  progressive  malpractice  reform  solutions  which  would 
protect  the  rights  of  innocent  people  harmed  by  medical  negligence  while  improving  the  overall 
quality  of  care.  Instead,  what  this  administration  has  given  us  is  simply  a  repackaging  of  the 
same  morally  bankrupt  and  fiscally  irresponsible  tort  reform  garbage  the  medical  industry  has 
been  peddling  for  years. 
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The  liability  reform  proposals  outlined  by  the  Clinton  Administration  are  not  the  product  of 
sound  public  policy,  but  rather  political  expediency.  They  will  reward  the  wrongdoers;  further 
punish  the  real  victims  and  increase  taxpayer  burdens,  all  of  which  escalate  the  epidemic  of 
malpractice  and  substantially  raise  health  care  cost  spending.  In  short,  they  have  FAILED  to 
pass  the  litmus  test. 

No  on  will  argue  about  the  need  to  reform  our  health  care  system,  but  in  the  final  analysis,  we 
must  all  ask  ourselves  if  we  would  be  willing  to  pay  for  our  medical  care  with  our  lives. 


(A  LIST  OF  RECOMMENDATIONS  ARE  ATTACHED) 
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RECOMMENDATIONS 

PRO-CONSUMER  FEDERAL  MEDICAL  MALPRACTICE  LIABILITY 
REFORM  RECOMMENDATIONS: 

To  improve  the  malpractice  liability  system  and  protect  the  rights  of  medical  consumers  and 
victims  of  malpractice,  the  National  Center  for  Patients  Rights  recommends  the  following: 

1 .  Enact  a  3  year  statute  of  limitations  for  the  DISPOSITION  of  all  malpractice  cases  (from 
date  of  filing). 

2.  Expedite  the  handling  of  cases  involving  children  and  terminally  ill  patients. 

3.  Create  a  Small  Claims  Arbitration  Unit  for  all  cases  under  $100,000. 

4.  Cap  plaintiff  attorneys  fees  at  33%,  with  a  5%  increase  (to  40%)  for  appeals. 

5.  Cap  Defense  attorneys  fees  (TBD). 

6.  Remove  all  caps  on  non-economic  damages. 

7.  Provide  for  periodic  payment  of  awards  at  the  request  of  the  plaintiff  only. 

8.  Reinstate  the  collateral  source  rule  and  right  to  subrogation  in  all  states  which  have 
eliminated  that  rule. 

9.  Outlaw  secrecy  agreements. 

10.  Outlaw  the  practice  of  requiring  plaintiffs  to  remove  doctors  names  from  lawsuits  as  a 
condition  of  settlement,  to  subvert  reporting  into  the  National  Practitioners'  Data  Bank. 
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1 1 .  Require  all  physicians  to  carry  malpractice  insurance  as  a  condition  of  licensure. 

12.  Community-rate  malpractice  premiums  so  that  the  costs  are  spread  more  equitably  among 
the  specialties. 

13.  Enact  a  3  1/2  year  minimum  statute  of  limitation  for  filing  malpractice  lawsuits.  That 
statute  would  be  extended  in  cases  where  there  has  been  continuous  treatment,  late 
discovery,  suppression  of  information  or  criminal  coverup.  (This  statute  would  not  apply 
to  minors.) 

14.  Require  that  all  medical  malpractice  insurance  carriers  be  audited  a  minimum  of  once 
every  three  years  so  that  premium  rates  can  be  appropriately  adjusted.  Also,  require  that 
carriers  submit  to  a  full  audit  PRIOR  to  the  granting  of  any  premium  increase  requests. 

15.  Open  the  National  Practitioners'  Data  Bank  to  the  public. 

16.  Require  all  State  Medical  Boards  to  meet  minimum  federal  standards  (see  attached 
Federal  Model  prepared  by  CPR.) 
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Center  for  Patients'  Rights 

666  Broadway,  Suite  410,  New  York,  N.Y.  10012 
Tel.  (212)  979-6670    •    Fax  (212)  982-3036 

MODEL  FOR  STATE  MEDICAL  BOARD  MINIMUM  STANDARDS 


In  order  to  improve  physican  discipline  and  protect  the  public  from  barm,  the  Federal 
government  should  enact  the  following  minimum  requirements  for  all  state  medical  boards 

(in  alphabetical  order): 


1.  Board  Composition: 

All  Boards  shall  be  composed  of  a  majority  of  public  members  (at  least  51  %,  preferably 
two-thirds).  The  Chairperson  and  Vice-Chair  of  the  Board  shall  be  public  members.  The 
size  of  the  Board  shall  be  based  on  the  state's  physician  population  (to  be  determined). 
Physician  Board  members  shall  be  appointed  by  the  Governor  based  solely  on 
recommendations  noi  nominations  from  a  variety  of  recognized  medical  and  non-medical 
sources  (to  be  determined) .  Board  members  shall  serve  a  term  of  no  longer  than  3  years 
(with  one  consecutive  term). 

2.  Consent  Agreements: 

Boards  shall  prohibit  plea  bargins  or  consent  agreements  unless  the  physician  agrees  to 
plead  guilty  to  the  most  serious  allegation.  Boards  shall  prohibit  such  agreements  in 
negligence  and  incompetence-related  cases  unless  the  physician  agrees  to  plead  guilty  to 
the  most  serious  allegation  and  surrender  his  or  her  license. 

3.  Consumer  Protection  Unit: 

Boards  shall  create  a  special  Consumer  Protection  Unit  which  will  consist  of  consumer 
protection  officers  with  medical  or  social  work  background  to  deal  directly  with  victim 
complainants.  And  all  victim  complainants  shall  be  granted  statutory  immunity  from 
liability,  for  libel,  defamation,  etc. 

4.  Disciplinary  Hearings: 

Board  disciplinary  hearings  shall  be  open  to  the  public,  and  all  hearings  shall  adhere 
to  a  specified  time  frame  (to  be  determined). 

5.  Funding: 

Boards  shall  be  allotted  adequate  funding  in  order  hire  the  caliber  of  investigators, 
prosecutors  and  support  staff  necessary  to  effectively  oversee  the  profession  (and  may 
raise  physician  fees  to  do  so).  All  physician  licensure  and  registration  fees,  and  any 
reserves,  shall  be  dedicated  for  exclusive  use  by  the  medical  board.  These  funds  may  not 
be  touched  by  a  state  for  ANY  reason  other  than  the  prescribed  ones. 


Center  for  Patients'  Rights  is  a  non-profit  organization 
dedicated  to  protecting  the  rights  of  medical  consumers  and  victims  of  malpractice. 
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6.      Impaired  Physicians: 

Boards  shall  establish  an  Impaired  Physician  Program  (based  on  a  model  to  be 
developed),  and  shall  maintain  jurisdiction  over  that  program.  Boards  shall  conduct  an 
annual  audit  of  the  Impaired  Physician  Program  and  make  the  findings  publicly  available. 


7.  Informal  Actions: 

Boards  shall  share  information  about  informal  actions,  such  as  letters  of  warning,  with 
other  jurisdictions. 

8.  Investigators: 

Boards  shall  upgrade  the  salary  and  qualifications  for  complaint  investigators  (2/3 's  of 
whom  shall  have  medical  background). 

9.  Licensure: 

Boards  shall  be  responsible  for  both  licensure  and  discipline  of  physicians. 
Grounds  for  denial  of  licensure  shall  include  the  following: 

a.  Any  act  or  conduct  which  would  constitute  grounds  for  medical  misconduct  in  the 
state  in  which  the  physican  is  applying. 

b.  Any  disciplinary  action  taken  in  another  jurisdiction,  which  would  constitute 
grounds  for  medical  misconduct  in  the  state  in  which  the  physician  is  applying. 

c.  Any  PENDING  disciplinary  investigation  or  action  in  another  jurisdiction. 

d.  Loss  of  hospital  privileges  in  another  jurisdiction. 

e.  Malpractice  lawsuits  in  another  jurisdiction  indicating  that  the  doctor  presents  a  risk. 

10.  License  Restorations: 

Boards  shall  require  that  any  physician  who  has  lost  a  license  (as  a  result  of 
surrender  or  revocation),  wait  a  minimum  of  5  years  before  applying  for  reinstatement 
of  license,  and  must  provide  proof  of  on-going  medical  and  remedial  training  (the 
parameters  for  which  are  to  be  determined). 

1 1 .  Malpractice  Insurance: 

Boards  shall  require  doctors  to  carry  malpractice  insurance  as  a  condition  of  licensure. 
The  amount  of  coverage  shall  be  determined  by  the  specialty.  Physicians  who  perform 
surgery,  but  DO  NOT  have  hospital  privileges  shall  carry  the  same  minimum  coverage 
as  physicians  with  hospital  privileges. 
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12.  Malpractice  Data  Unit: 

Boards  shall  create  a  Malpractice  Data  Unit.  This  unit  will  be  responsible  for  collecting 
all  malpractice  data  statewide,  and  reviewing  all  malpractice  claims  to  determine  if  they 
warrant  further  investigation  for  possible  medical  misconduct.  This  unit  will  also  be 
responsible  for  developing  a  system  that  will  flag  physicians  with  an  abnormally  high 
number  of  malpractice  claims  or  payouts.  Doctors  who  fit  these  "outlier"  profiles  (which 
should  be  based  on  the  size  and  scope  of  a  doctor's  practice,  the  specialty,  and  other  risk- 
adjusted  factors)  would  be  subject  to  an  automatic  full-scale  investigation. 

13.  Mandatory  Reporting: 

Boards  shall  require  mandatory  reporting  of  violations  or  dangerous  practices  by  all 
licensees  (including  self-reporting  by  the  licensee  committing  violation),  courts,  hospitals 
(staff  and  administration),  all  other  health  care  providers  (including  HMO's  clinics,  etc.), 
liability  insurance  carriers,  state  and  local  medical  societies  and  associations,  state  and 
local  professional  societies,  other  state  agencies,  PRO's,  other  health  care  professions, 
and  federal  agencies.  All  states  shall  impose  severe  civil  penalties  for  failure  to  report. 

Boards  shall  assure  confidentiality  to  those  reporting  to  the  Board  in  good  faith  on 
possible  violations.  Board  members,  Board  staff,  individuals,  and  organizations  required 
by  law  to  report  shall  be  granted  immunity  from  prosecution  and  suit. 

Liability  carriers  and  self-insured  entities  must  report  all  claims,  and  all  payments 
including  the  dollar  amount. 

14.  Misconduct  Definitions: 

Boards  shall  adopt  uniform  definitions  of  medical  misconduct  (based  on  a  compilation 
of  the  strongest  current  state  medical  misconduct  definitions). 

15.  Out-of-State  Actions: 

Boards  shall  not  conduct  a  new  hearing  on  any  action  taken  by  another  jurisdiction,  but 
shall  only  determine  the  appropriate  disciplinary  sanction  to  be  imposed  based  on  that  out- 
of-state  action.  That  sanction  shall,  at  a  minimum,  be  equivalent  to  the  original  sanction 
imposed. 

16.  Permanent  Loss  of  License: 

Boards  shall  permanently  revoke  the  license  of  any  physician  convicted  of 
medicaid/medicare  fraud,  fraudulent  billing,  child  sex  abuse,  other  sex  abuse,  murder 
(and  other  criminal  acts,  to  be  determined);  or  found  guilty  of  falsifying  or,  in  any  way, 
altering  medical  records  to  conceal  malpractice  or  other  wrongdoing. 

17.  Physician  Discipline  Oversight  Panel: 

Boards  shall  establish  a  Discipline  Oversight  Panel  to  assess  the  physician  discipline 
system.  The  panel  shall  consist  of  seven  members  appointed  by  the  governor  and  may 
include  no  more  than  two  physicians  and  one  attorney. 
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(17.  continued) 

The  panel  members  shall  serve  as  individuals  not  as  representatives  of  any  organization, 
institution,  agency  or  group.  Panel  members  shall  not  participate  in  or  review  pending 
matters,  but  will  review  final  determinations  to  assess  the  quality  of  work  and  whether 
the  decisions  are  in  the  public  interest.  The  panel  shall  assess  the  overall  goals  and 
objectives  of  physician  discipline;  how  well  the  goal  are  being  met;  and  whether  and  to 
what  degree  the  process  serves  to  minimize  or  deter  medical  misconduct.  The  panel  may 
consult  with  medical  and  specialty  societies,  consumer  organizations,  other  governmental 
organizations,  state  organizations,  federal  organizations  and  other  states  in  its  analysis  and 
deliberations. 

This  panel  shall  also  handle  complainant  appeals  of  cases  dismissed  by  the  Board 
without  action. 

18.  Physician  self-referrals: 

Boards  shall  prohibit  the  practice  which  allows  treating  doctors  to  refer  patients  to  clinics, 
labs,  or  other  health  care-related  facilities  or  services  in  which  that  doctor,  or  his  or  her 
immediate  family,  has  a  financial  interest.  Any  violation  shall  constitute  grounds  for 
medical  misconduct.  Any  physician  who  currently  self-refers  shall  have  one  year  to 
comply  with  the  statute. 

19.  Public  Information  and  Outreach: 

Boards  shall  have  a  public  information  officer  responsible  for  organizing  consumer  and 
physician  outreach  and  education  programs,  to  include:  development  of  a  quarterly 
newsletter,  information  brochures,  public  serve  announcements,  and  other  outreach  efforts 
to  community  groups,  organizations,  agencies,  etc. 

Boards  shall  set-up  (and  adequately  staff)  toll-free  hotlines  for  consumer  complaints  and 
physician  background  checks.  Anyone  calling  to  check  on  a  doctor  shall  automatically 
be  entitled  to  the  following  physician  "profile"  information:  date  physician  was  first 
licensed;  educational  background;  registration  status;  hospital  affiliations;  other  states  in 
which  the  doctor  holds  a  license;  the  number  of  closed  complaints  against  the  physician 
(regardless  of  whether  or  not  an  action  was  taken);  any  formal  charges  pending  against 
the  physician;  any  disciplinary  action  taken  against  the  physician's  license  (including  a 
brief  explanation  about  the  basis  for  the  action).  This  profile  may  be  mailed  to 
consumers  upon  request.  After  the  federal  government  enacts  legislation  to  open  up  the 
National  Practitioners'  Data  Bank,  callers  will  also  automatically  be  given  the  Data 
Bank's  toll-free  number. 

Boards  shall  issue  an  annual  report  made  available  to  the  public,  media,  legislature  and 
other  state  officials.  The  report  should  contain  information  on  licensure,  including: 
#  of  applications  received,  licenses  granted,  licensure  hearings,  denials,  temporary 
licenses,  etc. 
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(19.  continued) 

The  report  shall  also  contain  disciplinary  information,  including:  #  of  complaints  received 
(plus  the  source,  status,  category),  #  of  actions  taken,  category  of  action;  types  of 
penalties;  aggregate  information  about  informal  actions  taken,  etc.  (Full  list  of  items,  to 
be  developed.) 

20.  Recredentialing: 

Boards  shall  require  doctors  to  be  recredentialed  every  5  years  as  a  condition  of  licensure. 
Doctors  who  have  been  involved  in  lawsuits  or  other  disciplinary  actions  during  any 
interim  period,  would  be  required  to  undergo  a  "clinical"  performance  evaluation  as  part 
of  their  recredentialing. 

Doctors  who  practice  exclusively  in  private  office  settings  would  also  be  required  to 
undergo  clinical  performance  evaluations  and  patient  chart  reviews  for  recredentialing. 

21.  Standard  of  Proof : 

Boards  shall  require  that  the  standard  of  proof  in  disciplinary  actions  be  a  preponderance 
of  the  evidence  ONLY.  No  other  standard  will  be  acceptable. 

22.  Subpoena  Power: 

Boards  shall  have  full  subpoena  power. 

23.  Summary  Suspensions: 

Boards  shall  have  the  power  to  issue  summary  suspensions  which  will  run  until  a  hearing 
can  be  promptly  scheduled. 
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Mrs.  Collins.  Mr.  Brennan? 

STATEMENT  OF  TROYEN  A.  BRENNAN 

Mr.  Brennan.  I  am  Troy  Brennan.  I  teach  law  and  public  health 
at  Harvard  School  of  Public  Health,  and  I  am  a  practicing  internist 
at  the  Brighams  Women's  Hospital. 

I  think  that  the  reforms  in  the  Health  Security  Act  are  pretty 
clear  and  they  are  well-documented  to  have  effects,  unlike  a  lot  of 
the  rest  of  the  Health  Security  Act.  And  they  will  lower  claims. 
There  is  good  empirical  evidence  that  suggest  that  these  particular 
package  of  reforms  will  decrease  claims.  Not  perhaps  as  much,  per- 
haps, as  other  reforms  may,  but  they  will  decrease  claims. 

Unfortunately,  it  doesn't  have  much  vision  with  regard  to  what 
the  medical  malpractice  system  and  the  tort  litigation  is  meant  to 
do,  which  is  to  compensate  people  who  have  been  injured  by  sub- 
standard care  and  also  to  deter  the  poor  practices  that  led  to  that 
substandard  care. 

I  would  like  to  make  five  points  based  on  empirical  research  to 
put  the  reforms  in  the  Health  Security  Act  in  some  perspective. 

First  of  all,  the  first  point  and  the  most  important  point  prob- 
ably, is  that  there  are  lots  of  medical  injuries.  There  is  significant 
morbidity  and  mortality  associated  with  medical  injuries  in  Amer- 
ican hospitals,  and  the  first  thing  that  we  have  to  think  about  is 
how  to  improve  the  quality  of  care,  especially  in  this  particular 
area  of  the  quality  of  care.  And  I  am  somewhat  disappointed  to  see 
the  Health  Security  Act  in  its  quality  measures  does  not  address 
medical  injuries. 

In  addition,  there  are  great  costs  associated  with  medical  inju- 
ries. Liability  premiums  are  probably  somewhere  around  $10  bil- 
lion a  year.  Defensive  medicine  is  somewhere  between  $10  and  $20 
billion  a  year.  Right  now  the  medical  care  system  is  probably  ab- 
sorbing somewhere  around  $60  billion  a  year  in  the  costs  associ- 
ated with  medical  injuries. 

The  second  point  I  want  to  make  is  that  these  injuries  are  un- 
evenly distributed  to  people  who  are  uninsured  are  at  much  higher 
risk  for  suffering  medical  injuries,  and  I  applaud  the  Health  Secu- 
rity Act's  effort  to  provide  access  to  care  for  all  individuals. 

As  well,  people  who  are  hospitalized  in  poor  hospitals  are  at 
higher  risk  for  substandard  care,  and  I  think  it  is  important  for  the 
administration  to  consider  this  as  it  begins  to  change  reimburse- 
ment patterns. 

The  third  point  I  want  to  make  is  that  there  is  a  poor  match  be- 
tween claims  and  injuries.  Most  claims  are  brought  in  cases  in 
which  there  is  no  injuries.  On  the  other  hand,  there  are  few  claims 
brought  in  cases  in  which  there  are  injuries.  The  medical  mal- 
practice claiming  system  tends  to  operate  as  a  bit  of  a  lottery.  That 
means  that  the  opening  up  of  the  National  Practitioner  Data  Bank 
is  going  to  have  little  impact  overall  on  the  quality  of  medical  care 
and  will  likely  increase  the  length  and  cost  of  litigation. 

It  is  true  as  well — the  fourth  point  I  would  like  to  make  is  that 
there  is  inequitable  claiming.  The  poor,  the  elderly  and  the  unin- 
sured are  far  less  likely  to  bring  medical  malpractice  claims,  and 
none  of  the  measures  that  are  suggested  by  the  Clinton  administra- 
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tion  or  others  today  are  going  to  do  anything  to  address  this  in- 
equity. 

Finally,  there  is  deterrence  associated  with  the  medical  mal- 
practice system.  In  hospitals,  they  have  higher  rates  of  claims 
where  at  an  enterprise  level  we  see  better  quality  care,  lower  num- 
bers of  negligent  medical  injuries.  Therefore  when  you  begin  to  re- 
duce claims  you  will  increase  the  number  of  medical  injuries  due 
to  negligence  and  the  overall  costs  associated  with  the  health  care 
system. 

I  think  all  of  these  things  should  be  taken  into  account  as  the 
Congress  considers  reform  of  the  medical  malpractice  area. 
Thank  you  very  much. 
Mrs.  Collins.  Thank  you. 
[Testimony  resumes  on  p.  437.] 
[The  prepared  statement  of  Mr.  Brennan  follows:] 
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Testimony  of  Dr.  Troyen  A.  Brennan 
On  Medical  Malpractice  and  Health  Care  Reform 

Introduction 

Title  V  of  President  Clinton's  Health  Security  Act  directly  addresses  malpractice  issues. 
Sections  5301-5312  are  devoted  to  changes  in  medical  malpractice  that  would  preempt  state  law. 
In  particular,  the  Administration  recommends  use  of  mandatory,  but  non-binding  alternative 
dispute  resolution  mechanisms  including  mediation  and  arbitration;1  requires  plaintiffs  to  submit 
certificates  of  merit  before  initiating  a  suit;2  limits  contingency  fees  to  33ya  percent;3  requires 
mandatory  collateral  source  offset4  and  the  periodic  payment  mechanisms;5  and  recommends 
experiments  with  exculpatory  use  of  practice  guidelines  and  enterprise  liability.6 

Recent  reports  by  the  Office  of  Technology  Assessment  of  the  Congress  of  the  United 
States  and  the  General  Accounting  Office  suggest  that  these  reforms  will  have  modest  impact 
on  rates  of  malpractice  litigation.7  There  is  no  evidence  to  indicate  that  alternative  dispute 
resolution,  certificates  of  merit,  limits  on  contingency  fees,  or  periodic  payment  mechanisms  will 
have  any  effect  on  the  amount  or  intensity  of  malpractice  litigation.  On  the  other  hand,  studies 
do  reveal  that  mandatory  collateral  source  offsets  will  reduce  the  number  of  claims,  but  many 


•Health  Security  Act  §5302. 
2Health  Security  Act  §5307. 
'Health  Security  Act  §5304. 
"Health  Security  Act  §5305. 
5Health  Security  Act  §5306. 
6Health  Security  Act  §5311  and  §5312. 

7See  United  States  Congress  Office  of  Technology  Assessment,  Impact  of  Legal  Reforms  on 
Medical  Malpractice  Costs  (September  1993);  United  States  General  Accounting  Office,  Report 
to  Congressional  Committees:  Medical  Malpractice:  Alternatives  to  Litigation  (January  1992). 
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states  have  already  adopted  this  reform.  Contingency  fees  limits  will  likely  make  it  more 
difficult  for  poor  patients  to  bring  suits.  Mandatory  arbitration  practices  will  lengthen  the 
process  of  litigation.  Use  of  guidelines  as  exculpatory  evidence  will  likely  reduce  the  total 
number  of  claims,  especially  if  inculpatory  use  of  practice  guidelines  is  prohibited  as  the  Health 
Security  Act  envisions.  Thus  one  can  expect  a  modest  reduction  in  rates  of  litigation,  which  will 
please  providers. 

But  these  reforms  may  also  have  detrimental  effects.  Tort  litigation  is  intended  to 
compensate  individuals  who  have  been  injured  and  deter  practices  that  lead  to  injuries.  Most 
of  the  proposals  by  the  Health  Security  Act  will  not  improve  the  ability  of  the  tort  system  to 
undertake  these  critical  functions.  In  fact,  if  enacted,  the  Health  Security  Act  will  likely  lead 
to  less  compensation  for  individuals  injured  by  medical  practice,  will  reduce  deterrence  of 
practices  that  cause  such  injuries  and  overall  will  increase  the  costs  of  the  medical  care  system. 
In  this  testimony,  I  will  overview  recent  empirical  evidence  that  puts  the  Health  Security  Act 
malpractice  reforms  in  perspective. 

Medical  Iatrogenic  Injuries  are  Associated  with  Significant  Morbidity  and  Mortality  and 
Large  Costs 

Analyses  of  over  30,000  medical  records  in  the  State  of  New  York  for  care  rendered  in 
1984  indicate  that  of  the  2.6  million  people  discharged  from  hospitals,  98,000  suffered  adverse 
events,  defined  as  injuries  caused  by  medical  practice  as  opposed  to  the  disease  process,  27,000 
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of  which  were  due  to  negligence*.  The  overwhelming  majority  of  these  adverse  events  led  to 
minimal  impairment  or  short  prolongation  of  the  hospitalization.  However,  2,500  of  these 
injuries  caused  permanent  impairment  with  greater  than  50  percent  disability.  Moreover, 
medical  adverse  events  were  associated  with  13,000  deaths.  Of  these  deaths,  nearly  7,000  were 
caused  by  negligence,  or  care  that  failed  to  meet  the  standard  expected  of  the  reasonable  medical 
practitioner  (Table  1). 

Table  1 

Population  Estimates  of  Disability  Caused  by  Adverse  Events 
New  York  1984+ 


Negligent 

Adverse  Adverse  Event 

Disability  Category                           Events  Number  Number 

Minimal  impairment,  recovery  1  month             56,042  12,428 

Moderate  impairment,  recovery  1-6  months         13,521  3,302 

Moderate  impairment,  recovery  >6  months          2,762  817 

Permanent  impairment,  1-50%  disability              3,807  869 

Permanent  impairment,  >50%  disability             2,550  877 

Death                                                     13,451  6,895 

Cannot  reasonably  judge  disability                     6,477  1,989 

Totals*                                                  98,610  27,177 


*  Totals  differ  from  sums  of  those  reported  above  because  of  rounding  error. 

+  These  are  the  estimates  of  the  number  of  patients  disabled  by  medical  care,  and  the  subset 

due  to  negligent  medical  care,  at  various  levels  of  impairment  for  New  York  in 

1984. 


'Brennan  TA,  Leape  LL,  Laird  NM,  et  al.  Incidence  of  adverse  events  and  negligence  in 
hospitalized  patients:  results  of  the  Harvard  Medical  Practice  Study  II.  N  Engl  J  Med 
1991;324:377-384. 
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These  adverse  events  were  associated  with  great  costs.9  In  1984  dollars,  adverse  events 
caused  $467  million  in  lost  earnings  and  $1.8  billion  in  medical  care  costs.  If  the  medical  care 
costs  are  adjusted  to  1993  health  care  dollars  and  extrapolated  from  New  York  to  the  entire 
country,  medical  injuries  are  associated  with  over  $60  billion  in  costs,  all  of  which  the  medical 
care  system  now  absorbs.  As  we  shall  see,  reimbursement  of  medical  malpractice  liability 
insurance  covers  very  little  of  these  costs.  The  figure  of  $60  billion  is  larger  than  the  combined 
estimates  of  the  costs  of  medical  malpractice  premiums  ($10  billion)  and  defensive  medicine 
($10-$20  billion). 

The  costs  of  medical  injuries  and  the  total  morbidity  and  mortality  associated  with 
adverse  events  and  negligent  adverse  events  underline  the  need  for  greater  efforts  at  prevention 
of  medical  injuries.  This  matter  of  great  public  health  importance  is  not  clearly  addressed  by 
the  Health  Security  Act. 

The  epidemiology  of  medical  injury  provides  other  lessons  for  health  care  reform. 
Medical  injuries  are  distributed  unevenly.  The  major  individual  socioeconomic  risk  factor  for 
suffering  a  negligent  medical  injury  is  lack  of  insurance.10  In  this  regard,  the  Health  Security 
Act's  insistence  on  universal  access  is  critically  important  (Table  2). 


'Johnson  WG,  Brennan  TA,  Newhouse  JP,  et  al.  The  economic  consequences  of  medical 
injuries:  implications  for  a  no-fault  insurance  plan.  JAMA  1992;267:2487-2492. 


10Burstin  HR,  lipsitz  SR,  Brennan  TA.  Socioeconomic  status  and  risk  for  substandard 
medical  care.  JAMA  1992;268:2382-2387. 
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Table  2 

Multivariate  Analysis  of  Individual-Level 
Risk  Factors:  Adverse  Events  and  Negligence 


Adverse  Events  (AE) 
Risk  Ratio  (95%  CI)+ 


%  AEs  Due  to  Negligence 
Risk  Ratio  (95%  CI)+ 


Male  gender 
Black  race 


0.96(0.83-1.10) 
1.13  (0.84-1.51) 


0.84  (0.59-1.20) 
1.48  (0.80-2.75) 


Payer  Status 


Uninsured 
Medicaid 


0.84  (0.59-1.18) 
1.27  (0.97-1.65) 


2.35  (1.40-3.95)* 
1.34  (0.70-2.55) 


Income 


Poor 

Near  Poor 
Low  Income 
Middle  Income 


1.15  (0.90-1.46) 
0.91  (0.67-1.24) 


1.18  (0.62-2.24) 
0.79  (0.34-1.84) 
0.85  (0.41-1.75) 
0.97(0.50-1.90) 


0.64  (0.49-0.84)** 
0.94(0.79-1.12) 


Calculated  from  multiple  logistic  regression,  controlling  for  patient  age  and  diagnosis-related 
risk. 

*p  <  .001,  compared  to  the  privately  insured 
**p  <  .05,  compared  to  higher  income 
+ Confidence  Interval 


At  a  hospital  level,  the  major  risk  factor  associated  with  negligent  injury  is  the  total 
amount  of  resources  expended  in  the  care  of  patients.11  Individuals  hospitalized  at  institutions 
in  the  lowest  quartile  of  total  operating  costs  are  at  much  higher  risk  of  suffering  a  negligent 
medical  injury  than  are  other  patients.  As  the  Administration  attempts  to  attain  control  of  costs, 


"Brennan  TA,  Hebert  LE,  Laird  NM,  et  al.  Hospital  characteristics  associated  with 
adverse  events  and  substandard  care.  JAMA  1991;265:3265-3269;  Burstin  HR,  Lipsitz  SR, 
Brennan.  The  impact  of  hospital  financial  performance  on  quality  of  care.  JAMA 
1993;270:845-849. 
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it  must  ensure  that  resources  are  distributed  evenly.  Otherwise  patients  hospitalized  at  relatively 
poor  hospitals  will  be  at  much  greater  risk  for  negligent  injury. 

Medical  Malpractice  Claiming  is  not  Matched  to  Medical  Injuries 

A  review  of  over  68,000  medical  malpractice  claims  in  New  York  State  uncovered  3,600 
claims  that  arose  from  treatment  year  1984.  Since  each  of  the  27,000  negligent  adverse  events 
theoretically  could  and  should  give  rise  to  a  medical  malpractice  claim,  it  appears  that  only  one 
out  of  seven  potential  claims  are  actually  being  brought.  Previous  investigations  have  made  the 
same  point:  there  is  a  large  litigation  gap  in  medical  malpractice.12 

The  more  recent  research  combined  the  review  of  all  30,000  records  with  the  68,000 
malpractice  claims,  and  matched  claims  to  individual  cases.  In  this  matching  process,  51  claims 
were  uncovered  in  which  there  was  also  review  of  the  medical  record,  allowing  estimates  of  the 
sorts  of  cases  in  which  claims  were  being  brought.  Many  claims  (over  80  percent)  are  brought 
in  cases  in  which  there  is  no  adverse  event  or  no  negligence.13  On  the  other  hand,  less  than 
3  percent  of  negligent  adverse  events  lead  to  claims  (Table  3). 


12See  Patricia  Danzon,  Medical  Malpractice.  Cambridge,  MA:  Harvard  University 
Press  (1985). 

"Localio  AR,  Lawthers  AG,  Brennan  TA,  et  al.  Relation  between  malpractice  claims  and 
adverse  events  due  to  negligence:  results  of  the  Harvard  Medical  Practice  Study  HI.  N  Engl 
J  Med  1991;325:245-251. 


431 


8 


Table  3 

Estimates  of  Adverse  Events,  Negligent  Adverse  Events  and  Claims 
New  York  1984+ 


Hospitalized 
Patients 


Claims 


No  Adverse  Event 


2,573,253 


2,267 


Adverse  Event 


71,433 


783 


Negligent  Adverse  Event 


27,177 


625 


Total 


2,671,863 


3,675 


+ These  numbers  reflect  the  combination  of  the  results  of  the  matching  of  claims  in  New  York 
with  the  medical  record  review  results.  They  show  the  estimated  number  of  claims  arising  from 
three  categories  of  patients:  those  classified  as  having  no  adverse  event;  those  with  a  non- 
negligent  adverse  event;  and  those  with  a  negligent  adverse  event. 

Overall,  the  medical  malpractice  system  appears  quite  inaccurate.  Indeed  it  is  similar  to 
a  situation  in  which  a  traffic  cop  is  giving  tickets  to  large  numbers  of  motorists  who  are  not 
speeding,  but  failing  to  give  tickets  to  many  speeding  motorists.  The  Health  Security  Act, 
insofar  as  it  emphasizes  mandatory  collateral  source  offsets  and  use  of  guidelines  for  exculpatory 
purposes,  will  reduce  overall  claiming.  As  a  result,  it  is  likely  to  reduce  some  of  the  false 
claims,  those  brought  in  cases  in  which  there  is  no  injury,  but  it  will  also  reduce  claims  brought 
in  cases  in  which  there  was  a  negligent  adverse  event,  further  reducing  the  already  scanty 
compensation  available  to  the  majority  of  injured  patients. 

The  medical  malpractice  system  is  also  inequitable,  in  that  certain  types  of  patients  are 
far  less  likely  to  bring  medical  malpractice  claims,  even  when  suffering  significant  medical 
injuries.  For  instance,  uninsured  patients  are  one  tenth  as  likely  to  bring  claims  as  patients  who 
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have  insurance.14  Poor  patients  are  one  fifth  as  likely  to  bring  claims  as  are  the  wealthy.  The 
aged  are  also  unlikely  to  bring  claims.  Since  the  Health  Security  Act  limits  contingency  fees, 
and  since  the  poor  are  more  dependent  on  contingency  fee  mechanisms  in  order  to  bring  claims, 
the  Health  Security  Act  will  likely  worsen  the  inequity  of  the  tort  system.  The  poor  will  be  even 
less  likely  to  sue  than  they  are  at  present. 

The  Tort  System  Does  Appear  to  Deter  Poor  Practices 

While  the  deterrence  signal  sent  by  the  medical  malpractice  system  must  be  somewhat 
confused,  given  the  overall  mismatch  between  malpractice  litigation  and  medical  injury,  there 
is  evidence  that  physicians  are  aware  of  and  react  to  varying  levels  of  medical  malpractice 
litigation.  For  instance,  physicians  are  able  to  gauge  their  risk  of  being  sued.  In  fact,  their 
perceived  risk  of  being  sued  is  much  higher  than  their  actual  risk  of  being  sued.15  This  means 
that  while  the  signal  is  weak,  physicians  are  understanding  it. 

More  importantly,  recent  empirical  analyses  demonstrate  that  at  the  level  of  the  hospital, 
as  claims  increase  per  1,000  discharges,  the  risk  of  negligent  injury  for  patients  decreases  (Table 
4).  This  is  the  first  statistically  significant  evidence  that  there  is  a  deterrent  effect  associated 
with  malpractice  litigation.  It  suggests  that  tort  litigation,  with  all  of  its  warts,  nonetheless 
accomplishes  the  task  for  which  it  is  primarily  intended,  that  is  the  prevention  of  medical  injury. 


14Burstin  HR,  Johnson  WG,  Lipsitz  SR,  et  al.  Do  the  poor  sue  more?  A  case-control  study 
of  malpractice  claims  and  socioeconomic  status.  JAMA  1993;270:1697-1701. 

15Lawthers  AG,  Localio  AR,  Laird  NM,  et  al.  Physicians'  perceptions  of  the  risk  of  being 
sued.  Journal  of  Health  Politics,  Policy  and  Law  1992;17:463-482. 
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Table  4 

Multivariate  Hospital  Analysis 
Deterrence  and  Negligence 


Variable* 


Risk  Ratio  (95%  CI)+ 


Disproportionate  share  status 


1.4  (0.8-2.4) 


Inpatient  operating  costs  -  lowest  quartile 


2.7  (1.5-5)* 


1  Claim  per  thousand  discharges 


.94  (.68-.97)* 


♦Controlling  for  hospital  location,  ownership,  teaching  status,  and  length  of  stay, 
p  <  .05 

+  Confidence  Intervals 

The  Health  Security  Act  is  aimed  primarily  at  reducing  medical  malpractice  claims.  This 
will  reduce  compensation  available  to  patients.  More  importantly,  however,  by  reducing  claims 
rates,  it  will  reduce  deterrence,  and  increase  rates  of  medical  injury.  In  addition,  total  costs 
associated  with  medical  injury  will  increase. 

Use  of  Practice  Guidelines  Solely  for  Exculpatory  Purposes  will  Reduce  Malpractice  Claims 
In  research  undertaken  for  the  Physician  Payment  Review  Commission,  it  is  clear  that 
practice  guidelines  are  now  being  used  in  malpractice  litigation.16  It  appears  that  plaintiff 
attorneys  are  much  more  likely  to  use  practice  guidelines  than  are  defense  attorneys.  This 
should  not  be  surprising  in  light  of  the  New  York  research.  There  is  a  large  reservoir  of 
potential  claims.  If  practice  guidelines  provide  an  inexpensive  and  durable  demonstration  of  the 


"Brennan  TA,  Hyams  AL.  Practice  guidelines  and  malpractice  litigation:  draft 

FINAL  REPORT  TO  THE  PHYSICIAN  PAYMENT  REVIEW  COMMISSION  (October  31,  1993). 


434 


n 

standard  of  care,  and  so  make  the  proof  of  negligence  easier,  plaintiff  attorneys  are  more  likely 
to  apply  them  than  are  defense  attorneys. 

The  recent  experiment  with  practice  guidelines  in  Maine  excludes  use  of  practice 
guidelines  for  inculpatory  purposes  and  allows  them  only  for  exculpatory  purposes.  The  Health 
Security  Act  follows  the  same  format.  This  one  sided  use  of  practice  guidelines  may  seem 
unjust.  Especially  since  there  is  huge  morbidity  and  mortality  associated  with  negligent  injuries, 
it  would  seem  advisable  to  use  practice  guidelines  for  both  inculpatory  and  exculpatory  purposes. 
Otherwise  the  reforms  will  reduce  the  total  number  of  claims,  particularly  in  the  cases  in  which 
there  has  been  a  negligent  injury,  and  hence  reduce  both  compensation  and  deterrence. 

Enterprise  Liability 

The  Health  Security  Act  recommends  studies  of  enterprise  liability.  Enterprise  liability 
exists  today  in  many  institutions.  For  instance,  practitioners  at  the  Brigham  and  Women's 
Hospital  and  the  Harvard  Community  Health  Plan  in  Boston,  Massachusetts  already  practice 
medicine  in  a  mature  enterprise  liability  system.  The  recommendation  to  study  practice  by  these 
physicians  can  easily  be  undertaken  by  the  State  of  Massachusetts,  but  there  is  little  evidence  that 
these  physicians  have  different  attitudes  towards  medical  malpractice  than  do  others.  Nor  is 
there  any  sense  that  medical  injury  rates  are  higher  or  lower  in  these  institutions  than  elsewhere. 

However,  if  enterprise  liability  was  linked  to  a  system  that  eschewed  findings  of 
negligence  and  instead  compensated  on  the  basis  of  medical  injury,  one  could  hypothesize  that 
there  would  be  significant  gains  both  in  terms  of  prevention  and  compensation.  The  New  York 
State  research  has  demonstrated  that  a  no-fault  injury  mechanism  in  medicine  would  be  quite 
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affordable.  For  instance,  the  total  costs  of  a  no-fault  compensation  system  could  be 
accomplished  for  the  same  cost  as  the  total  amount  of  premiums  now  being  paid  by  providers.9 
Moreover,  if  medical  care  payments  were  absorbed  by  the  health  care  system,  as  the  Health 
Security  Act  envisions,  no-fault  insurance  for  the  remainder  of  injuries  is  quite  affordable.  More 
importantly,  all  medical  injuries  would  be  compensated,  not  just  those  due  to  negligence. 

A  no-fault  approach  also  has  significant  benefits  from  a  prevention  point  of  view.  If 
linked  to  enterprise  liability  and  experience  rated  premiums  paid  by  those  enterprises,  one  could 
produce  significant  deterrence  signals  at  the  level  of  the  enterprise.  Information  on  fault-based 
litigation  suggests  that  deterrence  is  located  only  at  the  level  of  the  enterprise;  measures  based 
on  the  individual  physician  have  no  effect. 

A  no-fault  system  would  then  provide  compensation  for  all  victims  of  medical  injury,  not 
just  those  who  have  suffered  negligence.  It  would  also  lead  to  a  new  mind  set  on  the  part  of  the 
medical  profession  with  regard  to  medical  injury  compensation.  A  similar  system  in  Sweden 
is  widely  accepted  by  physicians.  In  fact  in  that  country,  over  90  percent  of  claims  are  initiated 
by  physicians  on  behalf  of  injured  patients.  A  no-fault  process  also  accommodates  notions  of 
continuous  quality  improvement  and  epidemiological  methods  to  reduce  medical  injury. 
American  physicians  are  prepared  to  report  medical  injuries  in  a  systematic  effort  to  identify  risk 
factors  for  medical  injuries,  and  then  to  prevent  them.17 


"O'Neil  AC,  Petersen  LA,  Cook  EF,  et  al.  Physician  reporting  compared  with  medical- 
record  review  to  identify  adverse  medical  events.  Ann  Intern  Med  1993;119:370-376. 


78-105  -  94  -  15 


436 


13 

Summary  and  Conclusions 

Many  of  the  Health  Security  Act  provisions  are  somewhat  neutral  with  regard  to  an 
impact  on  medical  malpractice  litigation.  Arbitration,  periodic  payment,  and  similar  reforms 
will  simply  lengthen  the  duration  of  the  litigation  process.  They  will  likely  not  affect  claiming 
behavior.  Changes  in  the  contingency  fee,  however,  will  reduce  the  ability  of  the  impoverished 
to  bring  suits  still  further.  This  will  make  the  medical  malpractice  system  even  more  inequitable 
than  it  is  today.  Collateral  source  offsets  and  use  of  guidelines  will  reduce  claims,  which  is 
what  many  insurers  and  medical  professional  societies  intend.  However,  these  reforms  will  also 
reduce  deterrence  and  thus  increase  the  number  of  medical  injuries  and  the  costs  associated  with 
those  injuries.  They  will  also  reduce  compensation  for  individuals  who  have  been  injured. 
Overall,  I  recommend  experiments  with  enterprise  liability  that  incorporate  no-fault  concepts  of 
compensation. 
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Mrs.  Collins.  Dr.  Painter,  I  will  begin  with  you.  You  cited  a 
Harvard  study  which  presented  evidence  of  the  extremely  small 
percentage  of  injured  patients  who  actually  file  claims  due  to  the 
financial  and  other  obstacles  that  keep  most  victims  from  being 
able  to  do  so,  and  you  also  cite  a  Rand  study  which  spoke  to  the 
small  percentage  of  damages  that  reaches  victims. 

How  is  it  that  by  erecting  additional  barriers  and  further  limit- 
ing damages  you  expect  to  cure  these  problems? 

Mr.  Painter.  Well,  I  believe  those  studies  are  simply  background 
information  on  the  effect  that  is  now  occurring.  I  think  if  you  begin 
to  look  at  existing  systems  where  you  have  in  place  the  California- 
type  system  then  you  can  begin  to  see  some  decided  improvements 
in  reduction  of  costs. 

For  example,  one  of  the  State  legislative  groups  that  was  re- 
ferred to  a  moment  ago,  Indiana,  where  they  have  strong  liability, 
studies  by  the  Robert  Wood  Johnson  show  that  more  people  are 
now  compensated  in  that  State  under  their  law  and  that  the  aver- 
age compensation  is  higher  than  in  the  States  without  such  re- 
forms. I  think  that  is  an  important  accomplishment. 

And  finally,  we  think  that  you  have  got  to  look  at  tort  reform  in 
the  context  of  a  total  system  with  all  of  the  principles  that  I  enun- 
ciated in  my  testimony.  Let  me  also  indicate  that  it  has  to  be  cou- 
pled with  a  strong  patient  safety  program  which  we  and  others  in 
the  country  are  outlining. 

And,  as  you  look  at  that,  we  think  that  the  licensure  boards  at 
the  State  level  need  much  more  funding  to  allow  them  to  do  a  bet- 
ter job,  that  the  States  ought  to  contract  with  the  local  society  to 
handle  complaints  that  are  at  that  level.  And  the  Maryland  model 
is  a  very  good  one  to  look  at  to  see  the  effectiveness  of  that  activity 
in  reducing  and  making  people  more  conscious  of  the  patient  side 
of  the  equation. 

We  think  expansion  of  drug  use  programs  would  be  helpful  as 
well  as  the  normal  risk  management  that  every  hospital  and  all 
physicians  in  this  country  participate  in. 

And  finally,  I  would  indicate  that  continuous  quality  improve- 
ment, which  is  the  new  coin  for  the  quality  assurance  programs  in 
institutions  around  the  country,  are  looking  at  how  they  can  pre- 
vent and  detect  and  train  people  so  that  the  patient  events  and  in- 
jury would  be  minimized. 

So  we  think  all  of  this  is  a  part  of  what  we  should  deal  with. 

Mrs.  Collins.  Professor  Brennan,  let  me  try  it  with  you.  Dr. 
Painter  in  his  written  testimony  stated  that  the  Harvard  study  pre- 
sented evidence  that  there  was  a  very  small  percentage  of  injured 
patients  that  actually  file  these  claims  and  that  was  due  to  finan- 
cial and  other  obstacles  that  keep  those  victims  from  being  able  to 
do  so,  and  I  think  you  mentioned  something  like  that  also.  He  also 
stated  that  the  Rand  study  spoke  to  the  very  small  percentages  of 
damages  that  reach  the  victims. 

My  question  is,  by  erecting  additional  barriers  and  further  limit- 
ing damages,  would  we  in  effect  cure  this  problem? 

Mr.  Brennan.  Well,  it  depends  on  how  you  define  the  problem. 
I  think  the  AMA  is  committed  to  better  quality  care  and  I  think 
they  have  taken  a  number  of  steps  in  that  direction,  and  that  is 
to  be  applauded. 
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On  the  other  hand,  I  think  it  is  nonetheless  true  that  most  peo- 
ple who  suffer  medical  injuries  do  not  claim.  And  it  is  also  true 
that  the  reforms  that  are  contained  within  the  Health  Security  Act 
as  well  as  the  suggested  additional  reform  of  the  cap  on  non- 
economic  damages  will  drive  down  claiming  so  that  there  is  less 
claiming  by  people. 

So  what  we  will  see  overall  is  that  there  will  be  less  suits 
brought  by  people  who  have  suffered  medical  injury  due  to  neg- 
ligence. I  think  that  is  unavoidable.  And  I  think  that  will  have  an 
impact  on  the  quality  of  care. 

Mrs.  Collins.  Do  you  agree  with  that,  Mr.  Cornelius? 

Mr.  Cornelius.  Yes,  to  a  degree.  I  think  that  what  we  have 
heard  here  today  and  what  you  are  talking  about  is  there  are  a 
number  of  people  out  there  who  are  hurt  who  don't  bring  suits,  and 
this  occurs  for  a  number  of  reasons. 

Mrs.  Collins.  Tell  me  why  they  are,  what  those  reasons  are? 

Mr.  Cornelius.  OK.  One  of  the  reasons  is  we  grew  up  in  a  soci- 
ety or  a  place  where — I  remember  my  doctor  as  a  child,  who  was 
Dr.  Dixon,  and  he  set  my  bones  and  took  care  of  all  my  medical 
needs.  He  was  god.  When  I  first  told  my  mother  who  works  in  a 
hospital  that  I  was  going  to  sue,  she  told  me  if  I  did  she  would 
never  speak  to  me  again.  We  are  brought  up  to  believe  that  what 
these  guys  do  are  for  our  own  good. 

A  lot  of  times  people  wait  too  long.  They  don't  know  that  there 
is  a  statute  of  limitations  of  2  years.  Many  times  they  don't  know 
that — a  doctor  doesn't  walk  in  and  say,  "Frank,  I  am  sorry  I 
messed  up  your  leg."  He  sends  me  to  another  specialist  and  an- 
other specialist  and  another  specialist,  and  pretty  soon  it  is  too  late 
to  do  anything  about  it. 

I  don't  see  anything  in  this  Act  which  will  encourage  people  or 
help  people  to  do  anything.  And,  if  you  limit  attorne/s  fees,  that 
makes  it  even  more  difficult.  It  is  difficult  now  for  someone  who  is 
a  victim  to  find  an  attorney  who  will  even  take  the  case,  because 
at  33  Vb  percent  it  goes  on  for  years  and  years  and  years  and  years. 

The  doctors  can  afford  and  the  insurers  can  afford  to  pay  out  mil- 
lions of  dollars  in  defense.  I  have  got  to  ask  my  attorney  to  do  it 
on  a  contingency  basis  of  33  V3  percent,  and  if  he  loses  he  gets  noth- 
ing. He  invests  a  good  3  or  4  years  into  this. 

If  we  lower  those  any  further,  if  we  continue  to  put  caps  on  top 
of  caps,  we  are  going  to  discourage  people  from  trying  to  do  what 
is  right. 

Mrs.  Collins.  Thank  you. 

Mr.  McMillan? 

Mr.  McMillan.  I  think  part  of  the  problem  is  though  we  are  over 
reliant  on  a  legalistic  system.  If  you  have  an  alternative  dispute 
resolution  system,  it  is  mandatory,  and  it  is  interrelated  with  clini- 
cal guidelines  and  good  medical  practice,  then  it  becomes  a  man- 
agement tool,  and  maybe  the  remedies  aren't  financial  but  a  pen- 
alty is  on  those  who  are  engaged  in  malpractice.  You  don't  charge 
them  money,  you  take  away  their  license,  and  I  think  that  gets 
much  more  at  the  problem  than  what  we  are  talking  about. 

One  question  that — I  have  always  been  curious  about  is  the  in- 
terest of  Public  Citizen  in  this  issue,  and  you  are  an  official,  Ms. 
Gilbert,  of  Public  Citizen  and  you  direct  Congress  Watch.  Does 
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your  organization  receive  contributions  from  the  American  Trial 
Lawyers  Association? 

Ms.  Gilbert.  No,  we  don't.  We,  Public  Citizen  is  funded  by, 
mostly  by  our  160,000  members  across  the  country.  Those  are  indi- 
viduals who  pay  $20  a  year  to  be  a  member. 

Mr.  McMillan.  Have  you  analyzed  your  records  to  see  how 
many  of  those  are  trial  lawyers? 

Ms.  Gilbert.  Well,  it  is  very  difficult,  just  as  it  is  very  difficult 
to  analyze  campaign  contributions  to  see  what  individuals  do.  We 
have  tried  to  do  it  and  it  is  very  difficult — excuse  me. 

Mr.  McMillan.  Do  you  have  to  make  disclosure  of  lobbying 
funds? 

Ms.  Gilbert.  Excuse  me? 

Mr.  McMillan.  Do  you  have  to  make  public  disclosure? 
Ms.  Gilbert.  Yes. 

Mr.  McMillan.  Of  lobbying  contributions? 

Ms.  Gilbert.  We  don't  make  lobbying  contributions,  but  we  do 
disclose  all  the  money  we  spend  on  our  lobbying  efforts;  yes. 

Mr.  McMillan.  But  the  sources  of  those  funds,  though,  are  not 
disclosed;  right? 

Ms.  Gilbert.  That  is  right.  That  is  right. 

Mr.  McMillan.  Thank  you. 

Let  me  ask  Dr.  Painter  a  question.  You  didn't  mention — you 
named  a  number  of  factors  that  you  thought  had  been  constructive 
in  California,  but  you  didn't  mention  alternative  dispute  resolution 
as  one  of  those.  Is  that  a  part  of  the  California  plan? 

Mr.  Painter.  No,  it  is  not  in  terms  of  the  formal  law.  But  it  is 
something  that  we  support  and  believe  is  a  good  additional  factor 
in  the  total  reform  package. 

Mr.  McMillan.  Do  you  think  it  should  be  mandatory  as  a  pre- 
requisite and  prior  to  litigation  in  a  court  of  law? 

Mr.  Painter.  Our  approach  is  that  it  should  be  required  condi- 
tion as  the  person  enters — they  have  to  go  through  that  before  they 
enter  a  suit.  We  think  that  this  is  a  good  approach.  We  also  believe 
that  it  needs  to  be  tried  and  like  many  other  approaches  needed 
to  see  how  well  it  works  in  today's  world. 

Mr.  McMillan.  Well,  do  you  or  Dr.  Green  object  to  the  notion 
that  practice  guidelines  need  to  be  a  part  of  alternative  dispute  res- 
olution and  the  whole  issue  of  malpractice  reform? 

Mr.  Painter.  It  should  be. 

Mr.  Green.  I  would  concur  that  the  practice  guidelines  should  be 
a  part  of  the  entire  ADR  package.  I  would  add  that  I  think  that 
probably  there  should  be  some  binding  decision  made  from  ADR 
rather  than  nonbinding.  My  take  on  that  would  be  that  if  it  is 
nonbinding,  then  it  is  just  going  to  be  one  side  step  before  the  next 
step  is  to  go  further  into  court. 

Mr.  McMillan.  But  its  credibility  is  really  important.  I  am  cer- 
tainly not  proposing  it  as  a  side  step.  I  think  it  would  be  a  very 
constructive  way  in  which  true  victims  would  be  much  more  readily 
awarded  and  find  much  easier  access  to  a  system,  but  it  has  to 
work  properly. 

And  one  interrelated  question  with  that,  would  you  object — both 
of  you  are  physicians — to  that  system  also  addressing  the  question 
of — I  know  this  gets  into  State  rights  and  State  regulatory  matters, 
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but  that  the  system  of  discipline  within  the  provider  community 
needs  to  be  strengthened? 

In  other  words,  damages  aren't  just  a  matter  of  financial  reward 
of  the  victim,  although  that  may  be  important,  but  also  the  pen- 
alties that  are  imposed  upon  those  who  engage— committed  mal- 
practice or  may  do  so  repeatedly.  Should  this  be  interrelated  with 
that  so  that  the  issue  that  perhaps  Ms.  Wittkin  was  raising  is  ad- 
dressed at  the  same  time? 

Mr.  Green.  Well,  I  think  that  having  the  States  have  more  teeth 
in  supervising  the  doctor  in  the  sense  that  the  State  is  watching 
and  has  control  over  the  bad  doctor,  what  happens  I  think  in  most 
instances  is  that  the  State  doesn't  really  have  the  manpower,  the 
finances  or  the  police  power  to  say  we  issued  you  this  license,  we 
see  now  that  you  have  been  called  on  the  carpet  for  wrongdoing, 
but  we  can't  take  your  license  back  because  we  don't  have  the  man- 
power to  cover  each  and  every  case. 

Mr.  McMillan.  So  the  ADR  system,  could  be  incorporated  in 
that  so  that  where  there  is  a  finding  that  malpractice  occurred 
under  that  system  then  it  triggers  a  disciplinary  action.  It  isn't  just 
a  question  of,  you  know,  the  insurance  company  having  to  pay  a 
claim.  It  goes  back  to  the  person  who  committed  the  malpractice 
and  they  are  then  examined  as  to  what  the  cause  was. 

Mr.  Green.  They  are  held  responsible.  They  are  examined,  and 
whether  their  license  is  allowed  to  continue  to  practice  in  that 
State  should  be  up  for  discussion,  up  for  review. 

Mrs.  Collins.  The  time  of  the  gentleman  

Mr.  Painter.  I  think  there  are  two  

Mrs.  Collins.  Please  continue. 

Mr.  Painter.  I  think  there  are  two  comments  I  would  make.  The 
first  is  the  AMA  feels  very  strongly  that  we  must  have  as  a  part 
of  health  system  reform  some  relief  from  the  antitrust  limitations 
on  review  of  physicians  and  the  ability  to  discipline  those  physi- 
cians. We  put  in  place  and  asked  our  network  across  the  country 
to  begin  start-up  those  disciplinary  committees  and  review  commit- 
tees so  they  would  be  available  to  the  system,  and  we  hope  that 
antitrust  exemptions  in  that  context  would  be  a  part  of  whatever 
reform  is  there. 

Number  two,  we  are  particularly  attracted  to  the  Maryland 
model  I  mentioned  a  moment  ago,  where  the  State  licensure  board 
then  can  go  to  the  local  societies  to  ask  for  a  peer  review  of  the 
situation  and  get  recommendations  back  to  the  individuals  about 
the  quality  of  care,  if  that  is  an  issue,  or  whatever  else  is  before 
them.  And  that  way  being  under  the  State  and  as  a  part  of  an  ad- 
visory group,  the  State  licensure  board  then  could  accept  or  reject 
their  advice  vis-a-vis  whether  a  licensure  should  be  terminated  or 
reduced  in  some  way. 

Mrs.  Collins.  Thank  you. 

Mr.  Waxman? 

Mr.  Waxman.  Thank  you  very  much.  I  think  we  have  to  be  con- 
cerned about  bad  doctors,  and  we  need  to  be  sure  that  the  medical 
boards  and  others  examine  whether  they  ought  to  continue  in  prac- 
tice. 

But  bad  things  happen  to  patients  from  doctors  who  are  not  bad 
doctors  per  se,  but  sometimes  are  negligent,  just  as  all  of  us  can 
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|  identify  with  a  fact  that  we  could  have  an  automobile  accident,  and 
I  we  could  be  negligent  and  the  cause  of  that  accident  even  though 
I  generally  we  are  good  drivers.  If  you  don't  react  as  quickly.  You 
j  didn't  take  the  precautions.  You  didn't  live  up  to  the  standards. 
So,  I  just  want  to  point  that  out  because  I  think  it  is  important 
to  consider. 

j  I  have  listened  to  arguments  that  fear  of  lawsuits  leads  to  exces- 
;  sively  expensive  medical  care  and  causes  physicians  to  leave  the 
!  practice  of  medicine,  and  I  know  that  to  be  true.  I  have  also  heard 
consumers  argue  that  it  is  wrong  and  unfair  to  limit  their  common 
law  remedies.  That  if  they  are  injured  they  should  be  compensated. 
That  is  why  I  find  the  idea  of  enterprise  liability  so  interesting.  It 
would  relieve  individual  physicians  of  the  worry  about  having  to 
defend  a  malpractice  case,  and  if  they  didn't  fear  that,  perhaps 
they  would  do  what  they  think  is  appropriate  medicine,  not  defen- 
sive medicine,  not  extra-expensive  medicine,  but  it  would  still  allow 
a  patient's  rights  to  be  fully  compensated  in  the  event  that  there 
is  a — not  a  bad  result,  but  a  bad  result  due  to  medical  malpractice. 

Yet,  the  medical  profession  seems  very  much  opposed  to  enter- 
prise liability,  at  least  when  it  was  first  floated  by  the  administra- 
tion. I  am  interested  in  knowing,  Dr.  Green  and  Dr.  Painter,  your 
views  on  this  proposal. 

Mr.  Green.  I  would  say  that  enterprise  liability  is  something 
that  AGOG  is  open-minded  about.  That  we  need  to  see  how  that 
might  work  out. 

I  think  in  essence  what  you  have  here  is  a  situation  where  in- 
stead of  having  one  individual  person  held  responsible,  now  you 
have  a  group,  an  entity  held  responsible.  I  am  not  sure  the  way  our 
tort  system  works  in  the  United  States  that  that  would  change 
much.  Instead  of  someone  suing  Dr.  Green,  now  they  may  sue 
ABC,  Incorporated.  But  the  number  of  suits  and  the  amount  of  dol- 
lars that  are  involved  in  the  health  care  system  might  very  easily 
remain  the  same. 

I  am  not  here  to  speak  negative  about  it.  I  just  think  that  there 
needs  to  be  more  data  brought  forth  in  order  for  me  to  make  an 
intelligent  judgment. 

Mr.  Waxman.  Dr.  Painter? 

Mr.  Painter.  My  response,  Congressman,  would  be  that  enter- 
prise liability  as  we  understand  it  really  is  just  a  cost  shift.  It  is 
not  liability  reform  in  that  it  is  not  getting  to  any  of  the  causes 
that  have  caused  the  cost  and  defensive  medicine  and  all  those 
other  issues  that  contribute  to  the  rising  cost  due  to  liability. 

Second,  it  is  untested.  Good  theory.  Sounds  good,  but  as  yet  not 
in  the  real  world,  and  certainly  would  need  to  be  tested  to  dem- 
onstrate whether  it  had  any  particular  value. 

Three,  it  really  is  more  of  the  deeper  pocket  situation  in  which 
you  may  have  a  collection  of  physicians  insured  by  the  enterprise, 
but  again  obviously  having  more  funds  available  collectively,  so 
that  I  think  the  incentive  might  be  to  sue  more  often  rather  than 
less  often. 

And  finally,  I  think — individual  physicians,  I  think,  as  a  practice 
realize  that  they  must  be  responsible  for  their  action.  Clearly,  if 
they  make  a  mistake  or  if  there  is  injury  to  the  patient,  then  that 
ought  to  be — that  patient  ought  to  be  compensated. 
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On  the  other  hand,  as  you  know,  the  vast  majority  of  suits  are 
not  due  to  events  but  rather  more  a  disagreement  over  outcome,  ei- 
ther expected  or  otherwise.  And,  as  a  consequence,  I  think  that  is 
where  the  major  focus  of  the  suits  have  been.  So  it  would  seem  to 
me  that  transferring  it  over  to  an  enterprise  doesn't  relieve  the 
physician  of  the  individual  responsibility  but  shifts  the  cost  indi- 
rectly, and  I  suspect  that  would  come  back  to  the  physician  in  some 
way  from  the  enterprise  in  which  they  participate. 

But  I  think  overall  it  ought  to  be  tried  before  it  ultimately  might 
be  mandated. 

Mr.  Waxman.  I  appreciate  the  answer. 

And,  Madam  Chairwoman,  I  am  shocked,  now  that  I  am  not 
chairing  the  meeting,  how  fast  5  minutes  go  by. 
Mrs.  Collins.  Mr.  Greenwood? 

Mr.  Greenwood.  Thank  you,  Madam  Chairwoman,  and  I  apolo- 
gize for  coming  late.  It  has  been  one  of  those  days.  So  I  am  going 
to  ask  a  basic  question.  I  would  like  to  address  it  to  Dr.  Green. 

I  understand  it  has  been  one  of  those  days  for  you.  Is  it  true  that 
you  did  a  C-section  at  about  8  o'clock  this  morning  or  something 
like  that? 

Mr.  Green.  That  is  in  fact  correct.  I  got  here  a  little  late  but  still 
in  time  for  the  panel.  I  did  have  a  delivery  this  morning,  sir. 

Mr.  Greenwood.  OK.  Let  me  ask  you  a  fundamental  question. 
As  an  obstetrician-gynecologist  practicing  in  the  District  of  Colum- 
bia, can  you  state  why  it  is  important  to  have  Federal  medical  li- 
ability reform? 

Mr.  Green.  Well,  we  have  a  very  difficult  and  complex  problem 
here.  Obviously,  if  we  didn't  we  wouldn't  be  having  these  hearings. 
It  has  not  been  proven  satisfactory  that  the  50  States  can  in  fact 
come  forth  with  a  plan  that  is  workable.  Here  in  the  District  of  Co- 
lumbia where  I  practice  there  is  no  tort  reform,  and  we  happen  to 
be  the  only  jurisdiction  in  the  United  States  of  America  that  has 
none. 

It  just  seems  like  this  problem  is  so  massive,  so  intricate  and  so 
detailed  that  it  is  going  to  require  some  type  of  Federal  legislature 
to  keep  it  under  control,  or  to  even  make  any  inroads  in  the  at- 
tempt to  keeping  it  under  control. 

Individual  State  legislation  does  not  seem  to  have  worked,  and 
I  don't  think  it  is  going  to. 

Mr.  Greenwood.  I  don't  know  how  much  you  know  about  the  po- 
litical landscape  in  the  District,  but  do  you  have  any  sense  as  to 
the  likelihood  that  the  elected  officials  in  the  District  would  under- 
take tort  reform  anytime  soon? 

Mr.  Green.  Well,  that  is  a  very  interesting  question.  My  feeling 
is  that  that  would  be  highly  unlikely.  There  have  been  tort  reform 
bills  entered  into  the  Judiciary  Committee  of  the  District  of  Colum- 
bia governing  body  for  about  14  or  15  years.  In  most  instances  they 
have  never  gotten  out  of  committee  to  the  entire  Council.  They  die 
and  then  they  resubmitted  and  they  die  again.  Even  as  regards  tes- 
timony that  has  been  brought  forth  for  the  District  of  Columbia 
City  Council,  nothing  still  has  been  done. 

Interestingly,  although  the  District  of  Columbia  City  Council 
does  not  find  it  necessary  to  provide  any  type  of  tort  reform  for  its 
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citizenry,  the  District  of  Columbia  currently  has  a  bill  before  it  to 
put  a  cap  on  the  citizenry's  ability  to  sue  the  District  of  Columbia. 

So  it  is  interesting  that  what  is  good  for  the  government  doesn't 
appear  to  be  good  for  the  citizens,  at  least  not  here  in  this  jurisdic- 
tion. 

Mr.  Greenwood.  Do  you  have  an  opinion  as  to  why  the  govern- 
ing body  of  the  District  of  Columbia  is  so  disinterested,  or  uninter- 
ested in  tort  reform? 

Mr.  Green.  Well,  I  have  an  opinion,  yes.  But  I  am  not  so  sure 
that  I  should  state  that  here.  I  will  just  say  that  a  great  many  of 
the  higher  echelon  administrators  in  our  city  happen  to  be  coun- 
selors at  law  and  there  is  probably  some  association  there,  I  would 
imagine.  Their  campaigns  are  funded  very  heavily  by  the  Trial 
Lawyers  Association,  and  I  don't  think  that  one  would  be  likely  in- 
clined to  bite  the  hand  that  feeds  it,  so  to  speak. 

Mr.  Greenwood.  I  think  even  we  can  see  the  connection. 

Mr.  Painter.  May  I  add  one  comment  to  your  question  about  the 
importance.  Let  me  just  cite  an  instance  in  my  home  State  of  Texas 
along  the  border.  We  have  in  one  of  the  poorest  counties  along  the 
Rio  Grande  five  practicing  physicians  who  are  now  going  to  termi- 
nate all  obstetrical  services  for  that  county  just  because  they,  one, 
have  the  problem  with  the  premium,  but  number  two  is  that  they 
are  having  to  spend  time  answering  various  suits,  et  cetera,  and 
they  simply  feel  that  the  best  thing  to  do  is  curtail  the  service. 

Mr.  Greenwood.  OK.  That  aims  at  my  next  question,  which  is 
how  would  Federal  medical  liability  reform  affect  access  to  care  in 
medically  underserved  areas?  I  think  you  have  certainly  responded 
to  that,  and  I  would  like  Dr.  Green  to  do  the  same. 

Mr.  Green.  Well,  we  have  a  tendency  to  think  that  medically  un- 
derserved areas  are  primarily  rural,  and  I  guess  for  the  most  part 
they  may  be.  But  here  we  have  a  great  cosmopolitan  city,  that 
being  the  District  of  Columbia,  the  Nation's  capital,  and  we  have 
an  access  to  health  care  problem  here. 

What  has  happened  is  that  the  obstetricians  who  practice  here, 
because  of  the  liability  climate  and  with  no  tort  reform  available 
at  all,  have  opted  to  not  put  themselves  at  great  risk  by  taking  care 
of  high-risk  obstetric  patients.  Now  these  patients  have  great  dif- 
ficulty in  finding  a  doctor  who  can  care  for  them.  The  situation  just 
seems  to  get  more  and  more  muddled,  rather  than  clearer  and 
clearer. 

So  access  to  care  even  in  a  metropolitan  area  as  small  as  the  Dis- 
trict of  Columbia  is  very  difficult. 
Mr.  Greenwood.  Thank  you.  Thank  you,  Madam  Chairwoman. 
Mrs.  Collins.  Thank  you. 

Ms.  Wittkin,  you  wanted  to  say  something  more  when  you're 
time  had  expired.  Do  you  want  to  talk  about  those  other  points  you 
wanted  to  make  now? 

Ms.  Wittkin.  Well,  if  I  may,  what  I  would  like  to  do  is  just  re- 
spond to  a  couple  of  things  that  I  have  heard  as  this  discussion  has 
unfolded,  things  that  our  organization  is  very  well  aware  of  and 
they  are  also  contained  in  our  recommendations. 

We  talk  about  the  liability  system  and  we  talk  about  malpractice 
prevention  very,  very  separately,  and  I  think  that  is  one  of  the  key 
problems  that  we  have  here.  Everybody  looks  at  the  liability  sys- 
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tern  without  looking  at  what  brings  victims  into  that  system,  and 
when  we  talk  about  weak  State  regulatory  oversight  agencies  and 
we  talk  about  the  idea  of  enterprise  liability,  what  keeps  coming 
home  to  me  is  that  every  oversight  system  that  we  look  at,  and  our 
organization  researches  every  system  whether  it  is  a  hospital  over- 
sight system,  whether  it  is  a  physician  discipline  system,  State 
medical  boards,  peer  review,  all  of  those  systems  are  run  and  domi- 
nated by  this  medical  profession. 

I  think  it  is  true  to  say  that  they  are  overregulated.  They  are 
looked  at  every  single  day.  And  yet  what  is  amazing  to  me  is  that 
with  all  of  this  regulation,  with  all  of  this  oversight  the  systems  are 
so  grossly  ineffective  at  weeding  out  bad  doctors  and  weeding  out 
bad  practices. 

So  when  we  look  at  State  medical  boards  not  having  funding, 
what  I  think  we  need  to  do  is  look  at  the  next  step  as  to  why  they 
don't  have  funding,  and  they  don't  have  funding  because  in  fights 
that  we  have  on  State  levels  State  medical  societies  have  ensured 
that  those  systems  remain  weak. 

There  has  to  be  responsibility  with  medical  care,  and  there  has 
to  be  a  recognition  that  malpractice  is  not  some  sort  of  aberration. 
It  happens.  It  happens  every  single  day.  People  die  every  6  minutes 
in  this  country  from  malpractice,  and  we  need  to  have  a  sense  of 
social  responsibility  beyond  the  cost  of  what  that  system  is. 

Mrs.  Collins.  Thank  you. 

Ms.  Gilbert,  when  Mr.  McMillan  was  questioning  you,  I  got  the 
impression  there  were  some  things  you  wanted  to  say. 

Ms.  Gilbert.  Oh.  I  just  wanted  to  clarify  that  we  don't  take  any 
corporate,  trade  association  or  government  funding  at  Public  Citi- 
zen. It  is  all  individual. 

Mrs.  Collins.  Thank  you. 

Those  two  bells  that  you  heard  ringing  were  an  indication  that 
there  is  a  vote  on  the  floor  of  the  House  of  Representatives.  So,  in  j 
the  remainder  of  the  next  3  minutes  that  I  have  I  wonder  if  there  ! 
is  anything  either  of  you  would  like  to  add  on  my  time. 

Mr.  Cornelius? 

Mr.  Cornelius.  I  would  like  to  add  to  what  I  said,  and  to  be  hon-  j 
est,  I  do  take  morphine  and  I  don't  remember  everything. 

When  we  passed  legislation  in  1975,  we  put  a  cap  on  tort  reform  ! 
of  $500,000.  My  economic  losses,  which  we  hired  an  economist  to  | 
figure  out,  was  $5.5  million.  I  have  five  children.  I  have  a  wife  who 
has  told  me  that  she  wants  a  divorce. 

What  happened  to  me  has  changed  my  whole  life.  I  have  been  I 
in  and  out  of  the  hospital  12  times.  I  have  been  administered  last 
rites  twice.  And  all  of  these  are  because  someone  was  trying  to  help 
me.  Someone  said,  you  know,  somebody  try  to  be  good  and  be  held 
responsible.  I  agree  with  the  analysis,  if  I  drive  out  of  here  tonight, 
which  I  can't  drive  anymore,  but  if  I  could  and  I  actually  ran  over 
someone  I  would  still  be  responsible. 

No  amount  of  money  will  compensate  me  for  the  quality  of  life 
that  I  lead  today.  But  $500,000  as  compared  to  an  economic  loss  | 
of  $5.5  million  is  unjust.  f 

Mrs.  Collins.  Thank  you. 

Dr.  Green? 
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Mr.  Green.  Madam  Chairwoman,  I  would  just  like  to  comment 
that  this  whole  topic  is  a  very  difficult,  intricate  and  involved  situa- 
tion, and  certainly  you  are  going  to  hear  comments  from  various 
factors  that  might  suggest  that  there  is  no  way  we  are  going  to 
make  everybody  happy.  But  the  bottom  line  I  hope  that  Congress 
takes  as  their  message  is  that  the  objective  here  is  to  enhance  the 
common  good  for  the  citizenry,  and  whatever  that  takes  to  make 
life  better  for  the  citizens  of  the  United  States  that  is  what  Con- 
gress should  be  evaluating. 

Mrs.  Collins.  Thank  you. 

Mr.  Greenwood? 

Mr.  Greenwood.  Thank  you.  I  would  like  to  follow-up,  Mr. 
Cornelius,  on  your  comments  about  the  damages.  We  have  been 
talking  about  noneconomic  damages.  For  instance,  the  bills  that  I 
cited  in  the  earlier  question  all  have  $250,000  caps  on  noneconomic 
damages.  So  no  one,  at  least  as  far  as  this  issue  goes,  is  quarreling 
with  economic  damages.  If  the  economic  damages  are  $5.5  million, 
these  caps  wouldn't  affect  your  ability  to  receive  that  compensation, 
all  of  it. 

So,  my  question  is  this.  You  made  the  comment  that  no  amount 
of  money  can  ever  compensate  you  for  what  you  have  lost,  and  I 
certainly  agree  with  that. 

What  would  you  do  with  the  noneconomic  damages  that  you  re- 
ceive, the  extra  money  over  the  $5.5  million?  What  would  you  do 
with  the  rest? 

Mr.  Cornelius.  Two  comments.  One,  the  morphine  makes  me 
sleepy,  and  you  woke  me  up  earlier  when  you  started  talking  about 
this,  and  I  want  to  thank  you  for  that. 

My  medical  problem,  reflex  sympathetic  dystrophy,  is  a  problem 
that  one  of  the  aspects  of  it  is  constant  pain,  a  noneconomic  dam- 
age. I  am  in  pain  constantly.  Prior  to  having  the  morphine  pump 
inserted,  I  testified  earlier,  that  on  a  scale  of  1  to  10  I  was  in  pain 
24  hours  a  day  at  a  10  level.  I  now,  with  morphine  being  dripped 
into  my  legs  and  lower  extremities,  the  pain  range  is  around  3  or 
4.  I  also  supplement  the  morphine  going  into  my  body  with — every 
4  hours  I  take  Tylenol  4  to  help  out  with  the  pain. 

So,  I  am  not  sure  I  am  answering  your  question.  I  am  not  sure 
that  $250  or  $250  million  would  solve  the  problem.  I  think  that  our 
judicial  system,  which  I  have  great  faith  in,  and  the  jury  and  the 
judges  can  judge  what  is  fair  and  what  is  not  fair  a  lot  easier  than 
we  can  by  sitting  here  today  and  arbitrarily  saying  that  $250,000 
is  enough  for  the  pain  and  suffering. 

I  don't  think  that  we  have  the  right  to  do  that.  I  don't  think  we 
have  the  responsibility  to  do  it.  I  think  that  we  need  to  leave  that 
where  it  is  today,  or  where  it  should  be  today,  and  that  is  in  the 
judicial  system. 

We  take  in  Indiana,  and  we  have  that  review  panel  that  every 
case  must  go  through,  and  all  it  proved  to  be  and  all  it  is  is  a  log- 
jam. It  takes  an  average  of  3  to  4  years  for  the  panel  to  make  a 
move.  The  legislation  that  we  wrote  said  they  were  supposed  to 
move  and  act  within  30  days  or  60  days.  There  is  no  enforcement 
powers.  So  they  are  not  in  a  hurry.  They  are  not  getting  com- 
pensated a  great  deal  for  leaving  their  practice  and  reviewing  this 
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case.  So  it  is  drug  out  3  or  4  years  before  it  can  ever  go  to  court 
and  still  be  litigated. 

Mr.  Greenwood.  The  issue  is  that  there  is  a  down  side  to  not 
having  caps,  and  the  down  side  has  been  described  as  doctors  giv- 
ing up  the  practice  of  medicine.  Areas  of  the  country  are  under- 
served  medically  because  of  the  cost  of  having  unlimited  non- 
economic  damages.  The  issue  for  everyone  is  how  best  to  ensure 
that  all  of  the  medical  care  necessary  is  available  and  paid  for.  All 
of  the  wage  losses  paid  for.  All  of  the  other  attendant  expenses  re- 
lated to  the  injury  are  paid.  The  question  is,  which  is  more  impor- 
tant? Is  it  more  important  to  have  doctors  able  to  afford  to  be  in 
the  practice  of  medicine  and  all  of  the  country  being  served,  or  for 
people  to  be  able  to  become  better  off  financially  as  a  result  of  an 
injury  than  they  were  before  the  injury?  Does  that  make  sense? 

Mr.  Cornelius.  I  don't  believe  that  anyone  should  enter  into  a 
malpractice  lawsuit  for  gain,  to  become  rich.  In  my  case,  and  I  can 
only  speak  to  my  case,  I  am  where  I  am  today  because  of  neg- 
ligence on  the  part  of  the  doctor  and  negligence  on  the  part  of  the 
hospital  and  on  the  physical  therapist,  and  I  contend  that  maybe 
the  problem  might  be  that  they  need  to  clean  up  their  act.  And,  if 
they  do  and  if  they  get  rid  of  the  bad  doctors,  then  there  will  be 
doctors  for  rural  areas  everywhere  else  in  the  country.  I  don't  think 
anyone  should  go  without  medical  care.  I  think  that  they  need  to 
clean  up  their  own  act. 

Mrs.  Collins.  I  am  sorry,  but  the  time  has  expired  and  we  have 
to  get  over  there  for  this  vote. 

Let  me  say  this.  There  are  some  questions  that  we  still  have  to 
ask  and,  so  I  am  going  to  ask  those  to  whom  we  write  the  letters 
to  please  get  your  responses  back  in  a  very  short  period  of  time. 

With  that  this  hearing  is  adjourned. 

[Whereupon,  at  12:58  p.m.,  the  subcommittees  were  adjourned,  to 
reconvene  at  the  call  of  the  Chair.] 
[The  following  statements  were  submitted.] 
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STATEMENT 
of  the 

AMERICAN  ASSOCIATION  OF  BLOOD  BANKS 
to  the 

SUBCOMMITTEE  ON  HEALTH  AND  THE  ENVIRONMENT 
COMMITTEE  ON  ENERGY  AND  COMMERCE 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

on 

MEDICAL  LIABILITY  REFORM 
November  24, 1993 
Mr.  Chairman  and  members  of  the  Subcommittee: 

My  name  is  Charles  H.  Wallas,  MD.  I  am  an  Associate  Professor  of  Pathology  at 
Vanderbilt  University  Medical  Center  and  President  of  the  American  Association  of 
Blood  Banks  (AABB).  On  behalf  of  the  AABB,  I  am  pleased  to  have  this  opportunity  to 
submit  a  statement  regarding  the  unique  liability  concerns  facing  the  providers  of  blood 
services  and  our  need  for  medical  liability  reform.  Please  include  this  statement  in  the 
record  of  the  Subcommittee's  November  10,  1993  hearing  on  Medical  Malpractice  in 
Health  Care  Reform. 

As  the  subcommittee  examines  proposals  for  reform  of  the  Nation's  health  care  system, 
the  American  Association  of  Blood  Banks  (AABB)  urges  you  to  enact  comprehensive, 
nationwide  medical  liability  reform.  The  AABB  supports  caps  on  noneconomic  damages, 
periodic  payment  of  future  damages,  limits  on  contingent  attorney  fees,  and 
consideration  of  collateral  sources  when  awarding  damages.  We  also  support  a  uniform 
statute  of  limitations  for  medical  malpractice  lawsuits  and  a  defense  for  working  within 
medical  practice  guidelines. 

We  are  pleased  that  the  Administration's  Health  Security  Act  includes  many  of  these 
important  reforms.  However,  we  are  concerned  that  as  currently  drafted,  the  medical 
malpractice  sections  of  the  Act  may  not  cover  actions  brought  against  blood  centers. 
Whatever  form  of  medical  liability  reform  is  chosen,  the  AABB  urges  Congress  to  adopt 
legislation  applicable  to  lawsuits  involving  the  providers  of  blood  services. 

BLOOD  SERVICES  PROVIDERS  ARE  FACING  A  LIABILITY  CRISIS 

The  American  Association  of  Blood  Banks  (AABB)  is  the  professional  medical  society 
for  approximately  2,400  community,  regional  and  Red  Cross  blood  centers,  hospital- 
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based  blood  banks  and  transfusion  services  and  over  8,800  individuals  engaged  in  blood 
banking  and  transfusion  medicine.  Our  member  facilities  are  responsible  for  collecting 
virtually  all  of  the  nation's  blood  supply  and  for  transfusing  more  than  80  percent  of  the 
blood  used  for  patient  care  in  the  United  States. 

The  AABB  is  dedicated  to  maintaining  a  safe  and  adequate  blood  supply  for  the 
American  people.  However,  in  recent  years  our  membership,  which  is  virtually  all  non- 
profit, has  been  faced  with  expensive  litigation  arising  from  the  period  prior  to  1985 
when  there  was  no  laboratory  test  to  screen  blood  for  Human  Immunodeficiency  Virus 
(HIV),  the  virus  that  causes  AIDS.  While  almost  all  of  these  lawsuits  are  dismissed  pre- 
trial or  won  in  court,  the  increased  burden  in  time  and  other  resources  that  this  litigation 
has  created  for  this  component  of  the  health  care  system  has  been  staggering. 

Transfusion-associated  AIDS  lawsuits  filed  through  1990  were  estimated  to  have  thus  far 
cost  the  blood  services  community  nearly  $50  million,  yet  blood  banks  were  found  to 
have  been  negligent  in  only  a  small  fraction  -  seven  -  of  the  cases.  As  expected,  our 
members'  insurance  situation  has  deteriorated.  The  blood  banking  community  is 
currently  working  on  the  formation  of  a  captive  insurance  company  to  bring  some 
stability  to  the  pricing  and  availability  of  liability  coverage,  but  many  blood 
establishments  must  now  "go  bare."  It  is  essential  that 
blood  service  providers  be  included  in  any  medical  liability  reforms  enacted  in 
conjunction  with  overall  health  care  reform. 

MEDICAL  LIABILITY  REFORMS  WOULD  TEMPER  THE  COSTLY  LITIGATION 
FOR  BLOOD  SERVICES  PROVIDERS 

Since  state  legislators  often  do  not  specifically  address  whether  blood  services  are 
entitled  to  the  protection  of  state  enacted  medical  liability  reforms,  this  issue  must  be 
litigated  on  a  state-by-state  basis.  Resolution  may  involve  complex  legal  arguments  and 
result  in  lengthy  appeals. 

For  example,  after  years  of  litigation,  the  California  Supreme  Court  concluded  that  the 
collection,  processing,  and  distribution  of  blood  are  professional  medical  services  and 
that  blood  centers  performing  these  services  meet  the  California  Medical  Injury 
Compensation  Reform  Act's  (MICRA)  definition  of  health  care  provider.  The  Court 
decided  that  because  blood  banks  provide  a  service  that  is  inextricably  identified  with 
human  health,  they  are  health  dispensaries  entitled  to  the  liability  protections  provided 
by  MICRA. 

The  costs  of  the  litigation  required  to  obtain  these  rulings  are  enormous.  We  therefore 
urge  Congress  to  craft  Federal  medical  liability  reform  legislation  so  that  it  is  clearly 
applicable  to  medical  malpractice  lawsuits  against  blood  services  providers. 
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BLOOD  SERVICES  ARE  PERFORMED  BY  MEDICAL  PROFESSIONALS 

Including  blood  services  in  medical  liability  reform  proposals  would  not  only  reduce 
litigation  costs,  it  is  good  public  policy.  Blood  services  are  performed  by  highly  skilled 
and  specialized  medical  professionals,  including  physicians,  nurses,  and  allied  health 
professionals.  Hospitals  and  transfusion  recipients  rely  on  the  medical  skill  and  expertise 
of  blood  service  providers  in  collecting,  testing  and  processing  blood. 

APPROPRIATE  DEFINITIONS  FOR  THE  MEDICAL  LIABILITY  PROVISIONS  OF 
THE  HEALTH  SECURITY  ACT  ARE  NEEDED 

We  are  concerned  that  as  currently  drafted,  the  medical  malpractice  reform  section  of 
the  Health  Security  Act  may  not  apply  to  the  liability  challenges  facing  the  blood 
banking  community.  As  president  of  the  American  Association  of  Blood  Banks,  I  urge 
Congress  to  amend  the  definitions  in  the  medical  liability  provisions  of  the  Health 
Security  Act  so  that  medical  liability  claims  against  blood  service  providers  would  clearly 
be  covered. 

Section  5301(a)(1)  of  the  Health  Security  Act  provides  that  the  Act's  medical  malpractice 
subtitle  applies  to  "medical  malpractice  liability  actions"  brought  in  Federal  or  State 
court.  A  "medical  malpractice  liability  action"  is  defined  as  a  civil  action  brought  in 
State  or  Federal  Court  against  a  "health  care  provider"  or  a  "health  care  professional"  in 
which  the  plaintiff  alleges  a  medical  malpractice  claim. 

Under  these  proposed  definitions,  many  blood  centers  might  inadvertently  be  excluded 
from  the  federal  medical  liability  reforms  proposed  This  is  because  "health  care 
provider"  is  defined  as  an  organization  or  institution  engaged  in  the  delivery  of  health 
care  services  in  a  state  and  that  is  required  by  the  laws  or  regulations  of  the  state  to  be 
"licensed  or  certified  by  the  State"  to  engage  in  the  delivery  of  such  services  in  the  state. 

The  U.S.  Food  and  Drug  Administration  (FDA)  thoroughly  and  extensively  regulates  the 
collection,  processing  and  distribution  of  blood  and  blood  components.  While  some 
states  have  their  own  regulatory  and  licensing  programs  for  blood  services,  many  states 
defer  to  the  FDA.  Under  the  bill  language,  blood  establishments  located  in  states 
without  licensure  or  certification  programs  for  blood  establishments  would  be  excluded 
from  the  definition  of  "health  care  provider"  and  therefore,  from  inclusion  in  the  medical 
liability  reforms  found  in  Title  V,  Subtitle  D  of  the  Health  Security  Act. 

To  clarify  that  the  medical  malpractice  provisions  of  the  Health  Security  Act  are 
applicable  to  lawsuits  against  blood  services  providers,  we  recommend  amendment  of  the 
bill's  definitions  so  that  blood  services  are  covered.  We  are  working  on  appropriate 
language  at  this  time. 

CONCLUSION 

Amendment  of  the  definitions  in  the  medical  malpractice  subtitle  of  the  Health  Security 
Act  is  needed  to  insure  that  the  subtitle  is  applicable  to  medical  malpractice  lawsuits 
against  the  providers  of  blood  services. 
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Statement  of 

PHILIP  H.  CORBOY 
CHAIR 

AMERICAN  BAR  ASSOCIATION 


Honorable  Chairs  and  Members  of  the  Subcommittees: 

I  appreciate  the  opportunity  to  present  the  views  of  the 
American  Bar  Association  on  medical  professional  liability  in 
the  context  of  proposals  to  increase  access  to  health  care.  I 
am  Philip  H.  Corboy,  Chair  of  the  ABA' s  Special  Committee  on 
Medical  Professional  Liability. 

Since  1972,  the  ABA  has  been  on  record  in  support  of 
legislation  that  would  provide  for  every  American  to  have  access 
to  quality  health  care  regardless  of  a  person's  income.  In 
February  1990,  the  ABA' s  House  of  Delegates  reaffirmed  its  sup- 
port of  such  legislation  calling  for  universal  coverage  for  all 
through  a  common  public  or  public/private  mechanism  through 
which  all  contribute. 

The  American  Bar  Association  is  concerned  about  the  ability 
of  Americans,  including  its  own  members,  to  obtain  affordable 
health  insurance.     Health  care  at  a  reasonable  cost  has  been  an 
American  expectation,  and  a  concept  the  American  Bar  Association 
supports.     Likewise,  access  to  the  American  legal  system  has 
been  a  fundamental  right  tracing  back  to  the  origins  of  this 
country . 

The  ABA  understands  the  concerns  being  expressed  about  the 
issue  of  medical  professional  liability  and  is  deeply  committed 
to  having  a  legal  system  in  America  that  is  effective  and  just, 
one  that  protects  the  rights  of  plaintiffs  and  defendants.  Two 
ABA  entities  worked  towards  this  end  by  developing  recommenda- 
tions for  the  ABA's  House  of  Delegates.     They  are  the  Special 
Committee  on  Medical  Professional  Liability  and  the  Action 
Commission  to  Improve  the  Tort  Liability  System. 

The  ABA  Special  Committee  on  Medical  Professional  Liability 
was  composed  of  a  balanced  group  of  plaintiffs'  lawyers,  defense 
lawyers  and  representatives  of  academia,  and  the  judiciary.  The 
Committee  was  chaired  by  ABA  Immediate  Past-President  Talbot  S. 
D'Alemberte,  then  Dean  of  the  Florida  State  University  College 
of  Law.     The  Committee  was  charged  with  studying  legislative 
initiatives  in  the  medical  malpractice  area  and  developing  ABA 
policy  proposals  for  the  Association's  policymakers  to  consider. 
In  February  1986,  the  ABA  House  of  Delegates  adopted  a  resolu- 
tion upon  recommendation  of  the  Committee.     (A  copy  of  that 
resolution  is  appended  to  this  statement  as  Appendix  A.)  The 
Committee  was  then  disbanded.    However,  it  was  reactivated  in 
August  1991. 
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Near  the  end  of  1985  the  ABA,  through  its  President, 
appointed  an  Action  Commission  to  Improve  the  Tort  Liability 
System.  The  14-member  Commission  was  asked  to  develop  specific 
proposals  to  improve  the  tort  liability  system.  The  members  of 
the  Commission  were  federal  trial  and  appellate  court  judges;  a 
state  Supreme  Court  justice;  corporate  counsel,  including  those 
with  insurance  experience;  consumer  and  civil  rights  advocates; 
academicians;  and  practicing  plaintiffs'  and  defense  lawyers. 

In  February  1987,  the  ABA  House  of  Delegates  considered  the 
Commission's  recommendations  and  adopted  the  resolution  appended 
to  this  statement  as  Appendix  B.     The  ABA  takes  the  position 
that  these  proposals  to  improve  the  tort  system  can  and  should 
be  implemented  by  the  courts  and  legislatures  at  the  state,  and 
not  the  federal  level.     The  tort  system  has  shown  considerable 
resilience  in  the  face  of  dramatic  social  and  economic  develop- 
ments.    State  courts  and  legislatures  are  constantly  working  to 
improve  the  tort  laws  and  should  be  permitted  to  continue  to  do 
so.     Thus,  federal  intrusion  into  the  field,  with  some  excep- 
tions, is  inappropriate. 

Our  ABA  policies  reflect  the  ABA's  recognition  that  the 
issue  of  medical  professional  liability  is  of  vital  importance 
not  only  to  the  legal  profession  but  to  the  medical  profession, 
the  insurance  industry  and,  most  of  all,  to  the  public. 

The  public  has  the  most  at  stake  in  this  issue.     When  a 
person  suffers  injury  as  a  result  of  negligence  by  a  provider  of 
health  care  services,  he  or  she  must  have  the  right  to  seek 
recovery  for  the  full  measure  of  those  damages.     We  believe  that 
right  is  severely  threatened  by  those  who  call  for  major  changes 
in  this  country's  tort  law  system,  and  particularly  by  those  who 
propose  that  limits  be  placed  on  the  amount  of  damages  persons 
may  seek  in  compensation  for  their  injuries  caused  by  the 
negligence,  or  carelessness  of  health  care  providers. 

We  are  especially  concerned  with  proposals  to  alter  the 
system  of  medical  malpractice  to  carve  out  exceptions  in  the 
tort  law  system  for  one  group  of  potential  defendants  —  in  this 
case,  the  medical  profession.     It  is  the  ABA's  belief  that  the 
rights  of  injured  persons  to  recover  fully  for  injuries  caused 
by  the  wrongful  acts  of  others  must  be  protected.     We  are 
concerned  that  those  who  seek  major  changes  in  the  way  the  tort 
law  system  deals  with  cases  of  medical  malpractice  are  willing 
to  trade  away  the  rights  of  all  individuals  in  the  hope  of 
easing  a  perceived  burden  on  some  or  reducing  the  overall  costs 
of  health  care.     Since  medical  malpractice  insurance  costs  make 
up  only  a  small  fraction  of  the  dollars  spent  on  health  care  in 
the  United  States,  the  changes  in  the  tort  laws  would  have  no 
real  impact  on  costs  of  health  care. 
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In  addressing  access  to  health  care  proposals,  that  contain 
provisions  on  medical  professional  liability,  three  questions 
need  to  be  asked.     First,  what  is  the  cost  savings  that  can  be 
achieved?    Second,  have  such  provisions,  when  enacted,  lowered 
health  care  costs  in  states  which  have  adopted  their  essential 
elements?    Third,  what  are- the  consequences  to  the  traditional 
American  legal  system  and  to  the  rights  of  the  injured  persons? 
In  other  words,  does  a  cost  shifting  from  the  medical 
professional  who  caused  the  injuries  to  the  person  who  was 
injured  or  to  a  governmental  agency  achieve  anything  more  than 
an  illusory  savings? 


WHAT  IS  THE  COST  OF  THE  MEDICAL-LEGAL  SYSTEM? 

The  American  Bar  Association  does  not  purport  to  possess 
the  expertise  to  analyze  all  of  the  reasons  for  escalating 
medical  costs.     We  do,  however,  have  the  ability  to  analyze  the 
interrelationship  of  the  legal  system  and  those  costs. 
Moreover,  we  are  able  to  determine  the  consequences  of  proposed 
legislation  upon  the  American  legal  system  and  those  seeking 
compensation  for  injuries. 

The  major  components  that  have  been  cited  as  contributing 
to  the  rising  cost  of  that  care  are: 

*  Reliance  on  modern,  sophisticated  and 
expensive  treatment. 

*  Innovative  treatment  of  illnesses,  such  as 
heart  disease,  AIDS  and  cancer; 

*  An  aging  population,  which  adds  to  Medicare 
and  Medicaid  expenditures; 

*  High  administrative  costs  of  the  health 
care  system;  and 

*  The  medical-legal  system. 

Studies  concerning  the  medical-legal  system  show  that  its 
impact  on  the  national  expenditures  is  not  only  questionable  but 
also  insignificant.      The  Congressional  Budget  Office  stated  in 
1992  that  medical-legal  costs,  as  measured  by  medical  malprac- 
tice insurance  premiums,  account  for  0.74  percent  of  the 
national  health  expenditures.       I  understand  that  these  insur- 
ance premiums  account  for  a  lower  percentage  of  national  health 
expenditures  at  this  point  in  time.     The  other  component  of  cost 
attributed  to  the  legal  system  is  that  of  so-called  "defensive 
medicine."    Varying  figures  for  the  cost  of  "defensive  medicine" 
have  been  estimated.     However,  no  one  has  reliably  measured 
what,  if  anything,  defensive  medicine  costs. 
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An  October  1992  study  of  the  Congressional  Budget  Office 
concluded  that  health  care  spending  is  propelled  upward  by 
high-cost  technological  and  medical  breakthroughs.     The  study 
finds  that  rising  incomes,  demographic  changes,  and  medical 
malpractice  costs  do  not  appear  to  account  for  much  of  the 
increase  in  the  nation's  health  care  bill.     The  report  states 
that  malpractice  insurance  premiums  account  for  less  than  one 
percent  of  the  dollars  spent  annually  on  the  nation's  health 
care. 

The  report  also  concluded  that  "much  of  the  care  that  is 
commonly  dubbed  'defensive  medicine'  would  probably  still  be 
provided  for  reasons  other  than  concerns  about  medical  malprac- 
tice.    Physicians  have  always  sought  to  provide  patients  with 
the  best  possible  medical  care  at  the  lowest  risks  and  would 
continue  to  do  so  even  without  the  threat  of  lawsuits.  Because 
much  of  this  'defensive  care'  helps  to  reduce  the  uncertainty  of 
medical  diagnosis,  it  seems  unlikely  that  physicians  would 
change  their  practice  patterns  dramatically  in  response  to 
malpractice  reform." 

To  address  the  subject  of  "defensive  medicine,"  there  must 
be  agreement  upon  the  meaning  of  the  phrase.     However,  there  is 
no  agreement  upon  the  definition.      That  uncertainty  has  re- 
sulted in  the  inability  to  statistically  measure  the  cost.  In 
published  studies,  "defensive  medicine"  has  included  erroneously 
the  cost  of  the  consequence  of  physicians'  financial  incentive 
to  direct  patients  for  tests  and  examinationSgin  facilities  in 
which  physicians  have  a  proprietary  interest.       Some  have  con- 
sidered the  cost  of  new  technology  and  advancements  in  medical 
knowledge,  care  and  treatment.     In  that  regard,  patients  expect 
the  use  of  very  modern,  sophisticated  and  expensive  technology 
to  refine  diagnosis  and  eliminate  uncertainties. 

Therefore,  to  examine  the  impact  of  the  medical-legal 
system,  the  necessary  inquiry  is  to  what  extent  physicians 
direct  medical  expenses  that  are  unwarranted  for  the  treatment 
or  diagnosis  of  patients,  and  are  not  motivated  by  personal 
financial  interests.     In  other  words,  an  expense  is  only 
attributable  to  the  medical-legal  system  when  the  sole  reason 
for  that  expense  is  concern  by  the  physician  about  a  medical 
malpractice  claim.    There  has  been  no  study  to  measure  that 
cost,  and  there  appears  to  be  no  basis  for  assuming  that 
competent  and  reputable  physicians  impose  such  expenses  upon 
their  patients  without  a  justifiable  medical  reason. 

To  the  extent  that  physicians'  concern  about  liability 
results  in  more  conscientious  medical  care,  then  "defensive 
medicine"  is  certainly  desirable.      When  the  fear  of  tort 
liability  deters  medical  injuries,  then  health  care  costs  are- 
lowered  by  avoiding  the  costs  associated  with  medical  injury. 
Thus,  if  liability  concerns  are  a  deterrent,  provisions  that 
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relieve  physicians  of  concern  regarding  negligent  practices  can 
actually  result  in  an  increase  of  health  care  costs. 

Because  no  reliable  studies  have  been  done  to  estimate  the 
cost  of  so-called  defensive  medicine,  the  Office  of  Technology 
Assessment  has  been  asked  to  study  the  issue  and  is  expected  to 
complete  its  study  in  1994. 


HAVE  TORT  PROPOSALS,  WHEN 

ENACTED,   LOWERED  OVERALL  HEALTH  CARE  COSTS? 

It  is  often  asserted  that  caps  on  noneconomic  damages  and 
elimination  of  the  collateral  source  rule  result  in  lower  health 
care  costs  for  everyone.     In  general,  these  types  of  proposals 
have  been  enacted  only  within  the  last  ten  years.  Insufficient 
time  has  elapsed,  and  insufficient  data  has  been  gathered  to 
enable  us  to  be  certain  of  the  impact  on  costs  of  these  propos- 
als.    However,  from  our  research  and  study  it  appears  that  these 
proposals  have  not  had  any  measurable  impact  on  overall  health 
costs.     In  looking  into  the  issue  we  found  that  personal  health 
care  spending  per  capita  approximately  doubled  throughout  the 
United  States  from  1982  to  1990  regardless  of  whether  a  state 
had  enacted  "tort  reforms"  and  regardless  of  the  type  of 
"reforms"  enacted.     We  developed  a  chart  (attached  as  Appendix 
C)  showing  the  percentage  of  increase  from  1982  to  1990  in 
personal  health  care  spending  per  capita  by  state.     It  is  de- 
rived from  a  February  1992  report  entitled  "Health  Care  Spending 
-  Nonpolicy  Factors  Account  for  Most  State  Differences,"  pub- 
lished by  the  General  Accounting  Office  (GAO) .     The  GAO  report 
utilized  1982  data  compiled  by  the  Health  Care  Financing  Admin- 
istration (HCFA)  and  1990  estimates  from  Lewin/ICF. 

As  the  chart  demonstrates,  personal  health  care  costs 
approximately  doubled  from  1982  to  1990  regardless  of  whether  a 
state  had  enacted  tort  "reforms"  and  regardless  of  the  type  of 
"reforms"  enacted. 

For  example,  based  on  the  figures  utilized  in  the  GAO 
report,  the  three  states  with  percentage  increases  estimated  to 
be  slightly  lower  than  average  —  Arkansas,  Kentucky  and 
Mississippi  —  had  no  caps  on  damages  in  medical  malpractice 
cases.    Alabama,  with  a  slightly  higher  than  average  estimated 
percentage  increase,  had  a  cap  on  damages.     Massachusetts  and 
California,  the  two  states  with  the  highest  estimated  personal 
health  care  costs  per  capita,  had  in  place  a  cap  on  damages. 

Our  findings  are  consistent  with  other  studies.  For 
example,  in  March  1993,  the  Coalition  for  Consumer  Rights 
published  False  Claims:  The  Relationship  Between  Medical 
Malpractice  "Reforms"  and  Health  Care  Costs.     This  study  found 
there  to  be  "no  indication  that  enacting  major  tort  'reforms'  is 
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positively  correlated  with  lower  health  care  costs."     In  fact, 
the  study  found  that  "states  with  the  lowest  per  capita  expendi- 
tures are  more  likely  to  have  enacted  fewer  tort  'reforms' 
overall  than  the  average."      Regarding  caps  on  damages,  the 
Coalition's  study  concluded  as  follows: 

Since  the  medical  establishment  has  made  caps  on 
damages  its  single  highest  priority,  we  would  ex- 
pect to  see  some  correlation  between  states  which 
have  limits  on  recovery  and  inexpensive  health 
care.     However,  only  30%  of  the  ten  states 
spending  the  least  in  health  care  have  enacted 
limits  on  recovery  of  damages;  55%  of  the  remain- 
ing 40  states  have  such  a  statute.     A  closer  ex- 
amination of  the  states  ranked  by  spending  shows 
that  there  is  no  correlation  between  the  least 
expensive  states  and  limits  on  damages. 

Our  findings  are  consistent  with  previous 
research  we  have  conducted  on  the  "health  care 
savings"  of  caps.     Indiana  has  one  of  the  most 
restrictive  caps  laws  in  the  nation,  and  yet  a 
1992  survey  of  hospital  bed  costs  and  delivery 
charges  in  comparable  cities  in  Illinois  and 
Indiana  revealed  that  the  small  variance  in  fees 
could  not  be  attributed  to  lower  medical  malprac- 
tice costs  coming  from  caps  on  awards. 

A  recent  study  funded  by  the  Texas  Medical  Association,  the 
Texas  Trial  Lawyers  Association  and  the  Texas  Hospital  Associa- 
tion reported  that  its  findings  indicated  that  "changing  the 
medical  professional  liability  system  will  have  minimal  cost 
savings 0 impact  on  the  overall  health  care  delivery  system  in 
Texas. 

The  cost  of  medical  malpractice  insurance,  for  the  most 
part,  reflects  the  cost  of  the  medical-legal  system.  In 
contrast  to  the  increase  in  health  care  costs,  medical  malprac- 
tice costs  have  been  stable  in  recent  years.        The  number  of 
medical  malpractice  claims  peaked  in  1985,  and  has  continued  to 
decline  according  to  the  most  current  figures  available.  From 
1985  to  1990,  the  overall  rate  declined  at  an  average  annual 
rate  of  8.9  per  cent. 

WHAT  ARE  THE  CONSEQUENCES  TO  THE  PUBLIC  OF 

PROPOSALS  TO  CAP  NONECONOMIC  DAMAGES  OR  ELIMINATE 

THE  COLLATERAL  SOURCE  RULE  IN  MEDICAL  MALPRACTICE  CASES? 

Proposals  of  this  type  are  ill-advised.     Elimination  of  the 
collateral  source  rule  solely  favors  medical  professionals  by 
passing  on  the  cost  of  the  medical  injury  to  another  health  care 
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provider.    Often,  an  insured  person  has  the  benefit  of  health  or 
disability  insurance  which  pays  for  a  portion  of  the  additional 
medical  costs  attributable  to  the  injuries  caused  by  a 
physician's  negligence.    Typically,  the  insurer  will  assert  a 
lien  against  its  insured's  recovery  or  pursue  a  subrogation 
claim.     Under  proposals  to  eliminate  the  collateral  source  rule, 
the  negligent  physician  would  get  a  credit  for  the  insurer's 
payment,  and  the  insurer  could  not  recover  from  the  person  who 
injured  its  insured.    An  obvious  consequence  of  the  loss  of  lien 
and  subrogation  rights  by  a  health  or  disability  insurer  will  be 
an  increase  in  those  premiums.    Where  government  proposals  pro- 
vide such  insurance,  government  health  care  costs  would 
increase.    The  net  result  is  no  reduction  in  health  care  costs 
but  a  windfall  benefit  to  the  defendant  medical  professional  and 
his  or  her  insurer  at  the  expense  of  the  injured  person. 

Proposals  to  limit  noneconomic  damages  deprive  individuals 
of  compensation  for  the  consequences  of  medical  malpractice 
injuries.     No  one  has  stated  that  such  injuries  are  not  real  or 
severe.     In  fact,  noneconomic  injuries  may  far  exceed  the 
economic  damages.     These  proposals,  if  enacted,  would  make 
seriously  injured  persons  who  are  the  least  able  to  afford  it 
receive  less  than  full  compensation  while  less  seriously  injured 
persons  would  be  fully  compensated.     This  would  be  grossly 
unjust. 

A  bottom  line  is  whether  the  economic  benefits  to  the 
public  in  reducing  health  care  cost  is  significant  enough  to 
warrant  depriving  other  members  of  the  public  —  injured  persons 
—  of  full  and  adequate  compensation  from  those  responsible  for 
their  injuries.    With  the  cost  of  the  entire  medical-legal 
system  constituting  less  than  one  percent  of  health  care  costs, 
a  pertinent  inquiry  is  whether  such  proposals  would  have  any 
noticeable  impact  except  upon  injured  persons. 

Such  proposals  would  not  eliminate  the  less  than  one 
percent  of  health  care  costs  attributable  to  medical  profes- 
sional liability  since  no  one  seriously  urges  that  the  medical 
profession  should  be  immune  from  liability.     Rather,  such  pro- 
posals are  directed  at  those  injured  persons  who  are  ultimately 
compensated.     These  victims  of  medical  negligence  are  the 
subject  of  such  proposals.     Any  savings  in  the  cost  of  health 
care  would  be  a  small  fraction  of  a  percent.     Thus,  even  on  an 
economic  analysis,  such  proposals,  if  implemented,  will  not  have 
a  measurable  impact  upon  the  cost  of  health  care.  Such 
proposals,  howeVer,  would  impact  severely  and  dramatically  upon 
the  persons  who  are  victims  of  medical  malpractice. 
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SHOULD  ALTERNATIVE  DISPUTE  RESOLUTION 

BE  INCLUDED  IN  A  NATIONAL  HEALTH  ACCESS  PROPOSAL? 

The  ABA  has  long  supported  the  use  of  various  methods  of 
alternative  dispute  resolution  (ADR)  and  was  an  early  leader  in 
advocating  for  its  use.     We  encourage  providing  appropriate  ADR 
options  in  a  national  health  access  proposal  as  an  efficient 
means  of  expediting  medical  malpractice  claims. 

In  1976,  the  ABA  co-sponsored  a  conference  in  St.  Paul, 
Minnesota.     The  conference  sought  to  address  two  principal 
topics:  "What  types  of  disputes  are  best  resolved  by  judicial 
action  and  what  kinds  are  better  assigned  to  another  more 
appropriate  forum?,"  and  "Can  the  interest  of  justice  be  better 
served  with  processes  less  time-consuming  and  less  expensive?" 
The  conference  discussions  led  to  the  appointment  of  a  "Pound 
Conference  Follow-up  Task  Force,"  under  the  chairmanship  of 
Judge  Griffin  Bell.     The  Task  Force  published  a  report  with 
numerous  recommendations  for  justice  reform  in  August,  1976. 

A  principal  recommendation  of  the  report  is  that  a  variety 
of  innovative  dispute  resolution  techniques  be  explored: 
arbitration,  mediation,  revitalized  and  expanded  small  claims 
courts,  and  the  concept  of  a  "neighborhood  justice  center." 

In  1977,  when  the  ABA  established  its  Standing  Committee  on 
Dispute  Resolution,  that  subject  was  relatively  obscure;  how- 
ever, during  the  past  16  years,  the  ABA  through  its  Standing 
Committee  and  its  newly  established  Section  on  Dispute  Resolu- 
tion, has  chartered  the  nation's  dispute  resolution  agenda.  The 
Multi-Door  Courthouse,  school  mediation  and  police  dispute  reso- 
lution programs  were  unknown  concepts  until  after  the  ABA's  1976 
Conference  on  Improvements  in  the  Administration  of  Justice. 

Today,  the  dispute  resolution  world  is  dramatically  differ- 
ent.    Much  has  happened,  in  part  because  of  ABA  leadership.  The 
extensive  work  of  the  ABA  is  described  in  a  document  entitled 
the  ABA  Blueprint  for  Improving  the  Civil  Justice  System. 
Copies  of  the  "Blueprint"  are  available  upon  request. 

The  ABA'S  House  of  Delegates  has  adopted  four  resolutions 
relevant  to  ADR  and  medical  malpractice.  The  resolutions  call 
for  the  following: 

1.  To  promote  continued  use  of  and  experimentation 
with  ADR,  both  before  and  after  suit  is  filed,  as 
welcome  components  of  the  justice  system. 
(Adopted  August  1989.) 
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2.  Consistent  with  the  attached  ABA  policy 
(Appendix  D) ,  to  support  the  increased  use  of  ADR 
by  federal  agencies ,  which  included  support  for 
the  recently  passed  Administrative  Dispute 
Resolution  Act  of  1990.     (Adopted  August  1988.) 

3.  To  support  the  use  of  arbitration  for  resolution 
of  medical  malpractice  disputes  under  circum- 
stances whereby  the  agreement  to  arbitrate  is 
entered  into  only  after  a  dispute  has  arisen. 
(Adopted  August  1977.) 

4.  To  support  the  voluntary  use  of  arbitration  so 
long  as  the  parties  have  full  knowledge  that  once 
entered  into,  the  arbitration  panel's  decision  is 
final  and  binding;  and  that  arbitration  panels 
should  consist  of  one  impartial  arbitrator  in 
"small"  claims  cases  and  three  arbitrators  -  an 
attorney,  a  physician,  and  a  layman  in  larger 
claims  cases.     (Adopted  August  1976.) 


The  ABA  is  concerned  about  achieving  a  more  expeditious  and 
economical  resolution  of  medical  malpractice  litigation. 
Voluntary  alternative  dispute  resolution,  for  example,  has 
gained  acceptance  as  an  alternative  to  litigation.     The  ABA  rec- 
ognizes the  importance  of  the  development  and  use  of  ADR  methods 
other  than  full  judicial  trials  for  resolving  legal  disputes. 
ABA  policy  supports  the  "continued  use  of  and  experimentation 
with  alternative  dispute  resolution  techniques  both  before  and 
after  suit  is  filed,"  so  long  as  they  assure  that  every 
disputant's  constitutional  and  other  legal  rights  and  remedies 
are  protected.     Of  course,  such  concepts  have  equal  validity  in 
litigation  against  any  defendant,  and  no  special  justification 
exists  for  being  applied  only  in  cases  involving  medical 
professionals . 

The  use  of  voluntary  alternative  dispute  resolution 
techniques  is  consistent  with  the  relevant  policy  considerations 
of  attracting  to  an  overburdened  judicial  system  the  independent 
and  impartial  services  and  expertise  upon  which  that  system 
necessarily  depends.     Besides  relieving  court  congestion  and 
speeding  up  the  conclusion  of  cases,  these  alternative  dispute 
resolution  procedures  are  often  less  expensive  and  less 
stressful  than  seeing  a  case  through  its  normal  trial  path. 

Thank  you  for  giving  us  this  opportunity  to  present  our 
views  to  you. 
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ENDNOTES 

According  to  the  1992  U.S.  Industrial  Outlook  prepared  by 
the  U.S.  Department  of  Commerce,   in  1991  national  health 
care  outlays  accounted  for  approximately  13  percent  of  the 
GNP,  totaling  $738  billion  up  about  11  percent  from  $666 
billion  in  1990.  The  medical-legal  component  in  the  same 
period,  however,  appears  to  have  decreased  since  health  care 
costs  greatly  increased  during  this  period  and  malpractice 
premiums  have  been  stable  during  the  past  several  years. 

Testimony,  Robert  D.  Reischauer,  Director,  Congressional 
Budget  Office,  Statement  before  the  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  March  4,  1992. 

Congressional  Budget  Office,  Economic  Implications  of  Rising 
Health  Care  Costs  (October  1992)  page  27. 

The  American  Medical  Association  has  estimated  the  cost  of 
defensive  medicine  based  upon  a  survey  of  physicians  who 
were  asked,  for  example,  whether  they  ordered  more'  tests 
because  of  the  perceived  risk  of  a  medical  malpractice 
claim.  The  AMA,  moreover,  recognized  other  reasons  con- 
tributed to  an  affirmative  response,  stating,   "like  other 
defensive  measures,  all  defensive  medicine  cannot  be 
characterized  necessarily  as  overuse  but  can  reflect 
necessary  improvements  in  patient  care."  Statement  on  behalf 
of  the  American  Medical  Association  to  the  Senate  Finance 
Subcommittee  on  Medicare  and  Long  Term  Care  Regarding 
Medical  Liability  Reform,  October  16,   1991,  page  4. 

The  Physician  Payment  Review  Commission  (PPRC)  has 
questioned  such  figures,  noting  that  "Studies  that  use 
physicians"  estimates  of  the  amount  of  defensive  medicine 
they  practice  are  not  sufficiently  reliable  to  make 
quantitative  estimates."  Physician  Payment  Review  Commission 
1991  Annual  Report  to  Congress, 
page  374. 

Mark  N.  Cooper,   "Physician  Self-Dealing  for  Diagnostic  Tests 
in  the  1980s:  Defensive  Medicine  vs.  Offensive  Profits," 
Consumer  Federation  of  America,  October  3,   1991,  reported 
that  the  rapid  spread  of  physician  ownership  of  diagnostic 
testing  facilities  is  a  much  more  likely  cause  of  rising 
diagnostic  costs  than  fear  of  malpractice  liability. 

A  January  1991  study  by  the  State  of  Florida's  Health  Care 
Cost  Containment  Board  looked  into  physician  ownership  of 
health  care  facilities.     It  found  that  joint  ventures  among 
health  care  providers  resulted  in  higher  health  care  costs 
due.  primarily  to  the  over-utilization  of  services. 
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A  study  of  radiation  centers  in  Florida  found  that 
doctor-owned  centers  appeared  to  result  in  a  substantial 
increase  in  use  and  cost  of  the  services.     See  Mitchell, 
Jean  M. ;  Sunshine,  Jonathan  H. ;  "Consequences  of  Physicians' 
Ownership  of  Health  Care  Facilities  -  Joint  Ventures  in 
Radiation  Therapy,  The  New  England  Journal  of  Medicine. 
Vol.327,  No. 21,  Nov.   19,  1992, 
pages  1497-1501. 

Another  study  examined  workers'  compensation  claims  in  Cali- 
fornia and  found  that  self-referral  increases  the  cost  of 
medical  care  covered  by  workers'  compensation  for  physical 
therapy,  psychiatric  evaluation  services  and  MRI  Scans. 
Swedlow,  Alex;  Johnson,  Gregory;  Smithline,  Neil;  and 
Milstein,  Arnold,  "Increased  Costs  and  Rates  of  Use  in  the 
California  Workers'  Compensation  System  as  a  Result  of 
Self -Referral  by  Physicians,"  The  New  England  Journal  of 
Medicine.  Vol.327,  No. 21  Nov.   19,   1992,  pages  1502-1506. 

Patricia  M.  Danzon,   "Liability  for  Medical  Malpractice," 
Journal  of  Economic  Perspectives.  Vol. 5,  No. 3,  Summer  1991, 
pages  51-69.     Ms.  Danzon  concludes  that  liability  concerns 
have  brought  about  some  efficient  changes  in  practice. 

The  Physician  Payment  Review  Commission  Annual  1991  Report 
also  discusses  other  possible  causes  of  inefficient  and  in- 
appropriate defensive  medicine. 

*  Physicians  and  hospitals  often  benefit 
financially  by  delivering  more  care. 

*  Insurance  does  not  deter  physicians  from 
ordering  additional  tests  because  insurance 
provides  funding  for  that  which  a  patient 
could  not  otherwise  afford. 

*  So-called  defensive  medicine  practices  often 
have  become  the  standard  of  care  adopted  by 
the  medical  community,  and  reflect  an 
advancement  in  technology  or  care. 

Testimony,  Robert  D.  Reischauer,  Director,  Congressional 
Budget  Office,  Statement  before  the  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  March  4,  1992, 
Appendix  F,  page  32. 

Andrea  Dubin.  False  Claims:  The  Relationship  Between  Medical 
Malpractice  "Reforms"  and  Health  Care  Costs,  prepared  for 
the  Coalition  for  Consumer  Rights.  March  1993.  at  Page  2. 

"Medical  and  Hospital  Professional  Liability,"  a  report 
prepared  for  the  Texas  Health  Policy  Task  Force  by  Tomm  and 
Associates,  July  1992. 

1989  Profitability  Study  (By  Line  By  State) ,   1990  Profit- 
ability Study  (By  Line  By  State) ,  and  1991  Profitability 
Study  (By  Line  By  State) ,  National  Association  of  Insurance 
Commissioners,  1990,  1991  and  1992. 

Martin  L.  Gonzalez  "Medical  Professional  Claims  and  Premiums 
1985-1990,"  Socioeconomic  Characteristics  of  Medical 
Practice  1992,  page  23. 
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Statement 
of  the 

American  College  of  Surgeons 
submitted  to  the 
House  Energy  and  Commerce  Subcommittees  on 
Health  and  the  Environment 
and 

Commerce,  Consumer  Protection  and  Competitiveness 

RE:  Medical  Malpractice  in  Health  Care  Reform 
November  10,  1993 

The  American  College  of  Surgeons  is  a  voluntary,  educational  and  scientific 
organization  devoted  to  the  ethical  and  competent  practice  of  surgery  and  enhancing  the 
quality  of  care  provided  to  surgical  patients.  Founded  in  1913,  the  College,  in  large  part, 
was  formed  to  undertake  efforts  to  improve  the  quality  of  care  of  the  surgical  patient  and 
the  quality  of  the  operating  room  environment.  For  over  80  years,  the  College  has  provided 
educational  programs  for  its  Fellows,  who  now  number  more  than  60,000,  and  for  other 
surgeons  in  this  country  and  throughout  the  world.  In  addition,  the  College  establishes 
standards  of  practice,  disseminates  medical  knowledge,  and  provides  information  on  surgical 
issues  to  the  general  public.  It  is  with  these  interests  in  mind  that  the  College  offers  the 
following  comments  on  medical  malpractice. 


472 


Patient  Safety 

The  American  College  of  Surgeons  has  been  a  pioneer  in  establishing  a  nationwide 
program  for  hospital  accreditation,  in  developing  standards  for  the  training  of  surgical 
residents,  in  setting  guidelines  for  high  standards  of  preoperative  and  postoperative  care,  and 
in  organizing  the  resources  of  surgery  in  an  effort  to  improve  the  care  of  the  critically 
injured  patient  and  the  patient  with  cancer.  The  College  strongly  supports  the  role  of 
patient  safety  and  quality  assurance  in  our  nation's  health  care  system. 

One  method  of  improving  patient  safety  is  through  continuous  quality  improvement 
systems.  Continuous  quality  improvement  systems  establish  indicators  within  institutions  to 
discover  and  correct  potential  problems.  If  these  systems  are  working  properly,  they  will 
interrupt  a  sequence  that  may  have  otherwise  led  to  an  adverse  event  requiring  physician 
privilege  limitations.  The  Health  Care  Quality  Improvement  Act  of  1986  supports  this 
concept  of  continuous  quality  improvement.  As  stated  in  its  findings,  "...  the  need  to 
improve  the  quality  of  medical  care...  can  be  remedied  through  effective  professional  peer 
review." 

The  College  shares  this  view  and  has  taken  action.  On  the  national  level,  the  College 
has  produced  several  information  references  for  surgeons  and  their  patients,  including  the 
Professional  Liability/Risk  Management,  A  Manual  for  Surgeons;  the  Patient  Safety  Manual, 
a  guide  for  hospitals  and  physicians  to  a  systematic  approach  to  quality  assurance  and  risk 
management  programs;  and  two  brochures  for  patients. 
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Recognizing  that  it  is  also  useful  for  surgeons  to  take  a  proactive  stance  as  advocates 
for  their  patients  at  the  local  level,  the  Ohio  Chapter  of  the  American  College  of  Surgeons 
has  developed  an  innovative  program.  It  has  established  a  separate  foundation,  Ohio 
Surgical  Panel,  Inc.,  to  serve  as  a  source  for  local  qualified  surgical  experts.  Through  this 
foundation,  a  panel  of  surgical  experts  is  convened  for  the  purpose  of  examining  disputes. 
Panels  of  surgical  experts  are  available  on  a  contractual  basis  for  measuring  quality 
assurance  functions  of  individual  hospitals,  evaluating  claims  of  defendant  and  plaintiff 
attorneys,  reviewing  peer  review  organization  sanctions,  and  assessing  various  claims  disputes 
on  a  case-by-case  basis. 

The  Ohio  Chapter  believes  that  the  quality  of  patient  care  is  best  maintained  through 
participation  of  chapter  representatives  in  hospital  quality  assurance  activities.  This 
participation  should  demonstrate  to  surgeons  that  the  quality  assurance  proceedings  are  fair, 
objective,  and  not  influenced  by  competition  among  physicians.  Qualifications  for  serving 
on  an  expert  panel  include:  (1)  having  practiced  in  Ohio  for  at  least  five  years;  (2)  being 
in  active  practice;  (3)  having  appropriate  specialty  training  and  board  certification  in  the 
purported  area  of  expertise;  (4)  practicing  at  least  50  miles  from  the  area  where  any 
particular  dispute  occurred;  and  (5)  holding  membership  in  the  Ohio  Chapter  of  the 
College.  In  every  situation,  an  academic  surgeon  in  active  practice  is  paired  with  a 
community  surgeon  in  active  practice.  As  this  is  a  relatively  new  program,  we  look  forward 
to  learning  more  about  its  effectiveness  over  the  next  few  years. 
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Despite  these  and  other  patient  safety  activities,  medical  liability  continues  to  be  one 
of  the  most  severe  problems  facing  practicing  surgeons  and  their  patients  today,  and  it  is  one 
that  adversely  affects  access,  quality  and  the  cost  of  health  care  in  the  United  States. 
Medical  liability  may  influence  which  patients  or  conditions  that  surgeons  will  treat,  the 
number  and  types  of  diagnostic  studies  they  will  perform,  and  the  types  of  treatments  they 
will  administer.  The  current  system  forces  surgeons  to  practice  medicine  defensively  and 
adversely  affects  the  training  of  future  surgeons.  In  addition,  the  legal  costs  and  expenses 
of  the  current  liability  system,  compared  to  the  amount  of  payment  that  is  awarded  directly 
to  patients,  are  often  inequitable. 

However,  the  College  believes  that  the  medical  liability  problem  does  not  easily  lend 
itself  to  a  single  solution.  It  is  our  view  that  several  solutions,  working  in  concert,  could 
help  remedy  the  crisis.  Those  solutions  include:  passing  legislative  reforms  that  allow  for 
state  demonstration  grants  to  test  alternative  dispute  resolution  (ADR)  systems; 
implementing  federal  tort  reforms;  and  collaborating  between  hospital  management  and 
medical  staff  for  systematic,  hospitalwide  programs  designed  to  enhance  patient  safety. 

The  Administration's  Plan 

The  College  is  pleased  that  the  Clinton  Administration  has  recognized  that  the 
federal  government  must  address  the  problems  of  the  current  medical  liability  system,  and 
that  the  proposed  reforms  offer  several  potential  solutions.  While  the  College  is  encouraged 
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that  the  shortcomings  of  the  current  medical  liability  system  are  being  recognized,  we  are 
concerned  that  the  proposed  reforms  are  not  strong  enough  to  truly  address  the  problems. 

The  Administration's  proposal  to  develop  a  variety  of  mandatory  ADR  systems  on 
a  demonstration  basis  is  not  addressing  the  problem.  ADR  may  provide  patients  who  were 
negligently  injured  with  quicker  and  more  efficient  access  to  the  liability  system.  However, 
the  College  recognizes  that  the  decisions  made  under  ADR  are  not  binding  on  either  party. 
Without  an  incentive  for  resolving  legal  disputes  outside  of  the  courts,  costs  to  the  medical 
liability  system  may  actually  be  increased. 

As  suggested  in  President  Clinton's  plan,  certificates  of  merit  have  the  potential  of 
eUminating  nuisance  claims.  This  provision  could  be  made  stronger  by  strengthening  the 
qualifications  for  the  medical  expert  and  by  requiring  that  the  medical  records  be  reviewed 
and  that  a  statement  be  filed  as  to  the  applicable  standard  of  care,  an  opinion  of  how  that 
standard  was  breached,  an  explanation  of  how  that  breach  was  the  cause  of  injury,  and 
actions  that  should  have  otherwise  been  taken. 

A  limit  on  noneconomic  damages  is  the  most  essential  element  of  meaningful  medical 
liability  reform.  In  its  September  1993,  background  paper,  "Impact  on  Legal  Reforms  on 
Medical  Malpractice  Costs,"  the  Office  of  Technology  Assessment  stated  that  the  one  reform 
consistently  shown  to  reduce  medical  liability  cost  indicators  is  a  cap  on  noneconomic 
damages.  Since  insurance  companies  cannot  actuarially  calculate  a  realistic  premium  with 
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a  knowledge  of  the  risk  to  be  covered,  a  cap  on  noneconomic  damages  is  needed. 
Experience  in  certain  states  with  caps  may  suggest  that  insurance  rate  savings  are  passed  on 
to  patients  in  the  form  of  lower  physician  fees. 

A  cap  on  noneconomic  damages  does  not  prohibit  an  aggrieved  individual  from 
receiving  compensation.  Economic  losses,  such  as  lost  wages,  medical  expenses,  and 
rehabilitation  costs,  would  be  fully  compensated.  A  reasonable  $250,000  cap  on 
noneconomic  damages  would  bring  more  economic  stability  to  the  medical  liability  system 
and  still  compensate  individuals  for  pain  and  suffering. 

The  College  would  also  urge  the  inclusion  of  a  statute  of  limitations  for  medical 
liability  claims  so  that  claims  may  not  be  introduced  after  an  extraordinary  amount  of  time. 
Some  claims,  particularly  in  the  case  of  minors,  are  filed  years  after  the  alleged  injury  is 
discovered.  The  cases  are  obviously  difficult  to  remember,  let  alone  defend,  if  many  years 
have  passed.  In  addition,  negligently  injured  patients  should  receive  their  compensation  as 
soon  as  possible. 

The  College  is  pleased  that  the  President's  plan  includes  a  provision  to  modify  the 
collateral  source  rule  so  that  duplicative  payments  to  claimants  are  eliminated.  We  also 
welcome  the  provision  for  periodic  payment  of  future  damages,  since  this  practice  benefits 
both  the  plaintiff  and  the  defendant. 

The  College  appreciates  this  opportunity  to  present  its  views  on  this  issue,  and  urges 
your  support  for  strong  medical  liability  reform. 
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